
Editor's Notes 

Laws have been made among humans in one form or another for at least six millennia 
before the present. Historians record that while laws and rules of conduct were orally 
proclaimed and occasionally written in various forms throughout antíquity, no !aws defining 
the responsibilitíes of a ruler and the ruled had been codífied until 1068 AD. It was ín that year 
that the Código ó Compilación de los Ustages, a wlitten code defining the reciproca! rights and 
responsibilities of thesovereign and his subjects in Catalunya of the Kingdom of Aragon, was 
penned by Pone; Bofill March of Barcelona. Pone; Bofill March was appointed "judge of the 
palace" in 1030 AD, but he did not begin to write the Código until 1035 AD. One hundred 
forty-sevenyears before theEnglish barons forced KingJohn toaccept theMagnaCarta (1215 
AD), the people of Catalunya instituted the world's first document declaling fundamental 
human lights. For more than 900 years, the definition and practice of human lights has 
continued to evolve. 

As Bertha R. Miller's Rights of Distinct Peoples reveals, principies of human rights may 
be extended to peoples of the Fourth World through a Universal Declaration on Rights of 
lndigenous Peoples currently being debated in the United Nations. Miller revíews the revised 
first draft of the Declaration and reports the differing viewpoints of states, nations and non­
governmental organizations participating in sessions of the United Nations Working Group 
on Indigenous Popu!ations. 

In his review ofDanJacobs' The BrutaliJ:yof Natúms, Associate Editor Jerome E. Taylor 
comments on the Nigerian/Biafran war and how Jacobs' book may more accurately describe 
the "brutality of states." 

A frequent contributor to the Journal, Bernard Q. Nietschmann reveals for the first 
time the detaiied circumstances surrounding the death of a leading Miskito Warrior, Brww 
Gabrie� during thewar between Nicaragua and the Miskito, Sumo and Rama peoples of Yapti 
Tasbia in 1984. Nietschmann's closeness to the Miskito people and conversational wliting 
style reveal the truth ofa life thatshould have continued anda warthat should never have been. 

After World War II, reconstruction of war-torn Europe became both a moral and 
economic necessity to the countries on the winning side. Without reconstruction, the world's 
economy was surely to collapse a long with the rubble under millions of tons of bombs. But, 
after Europe regained its economic footing, the International Bank Cor Reconstruction and 
Development ("TI1e World Bank'' as ít is more commonly known was established in 1945) 
turned itsattention to "developing the Third World." Toe World Bank becamea majorsource 
of investment revenue Cor building roads, hydroelectlic daros, communications facilities and 
urban and agricultura! development projects. While such development efforts often failed to 
produceeconomicprosperityforThirdWorldstates,andinsteadseemedto servetheinterests 
of busínesscs and governments of the Second and First worlds, in the 1970s and 1980s the 
World Bank discovered the Fourth World. Fourth World nations were discovered to be an 
obstacle to World Bankdevelopment projects, due in large measure to the frequent encroach­
ment of such projects into Fourth World nation territories. In The World Bank's Tribal 
Economic Policy we discuss the 1982 policy and its impact and implications for nations and 
states. 

WAGING WAR WTIHWORDS 

Rights of Distinct Peoples 

Toe United Nations is the forum for the ten year 
State and Nation debate over terms contained in 

the Draft Universal Declaration on Rights of 
Indigenous Peoples 

Bertha R. Miller 
Center for World lndigenous Studies 

Toe United Nations will consider at its General Assembly in 1992 
adoption of a Universal Declaration on Indigenous Peoples' Rights. 
Every bit as thorny a subject as any other considered for debate by 
international organizations, the rights of indigenous peoples will take 
center stage as a matter of major importance in a world body that has long 
avoided conclusive consideration of the subject. 

From the very beginning of modern international relations, the 
LeagueofNations in 1919deliberatedon thecompanion questions: What 
standards and procedures ought to guide states and empires as they 
rearrange political boundaries and allow for the self-determination of 
colonized peoples distant from a colonial power? What standards and 
procedures ought to guide states and empires if they apply the principie of 
self-determination to peoples inside the boundaries of ex:isting states? 
Between 1919 and 1960, standards and procedures for the decolonization 
of peoples distant from colonial powers evolved and were encoded in 
international Iaw as the Declaration on the Granting of Independence to 
Colonial Countri.es and Peoples (UN General Assembly resolution 1514 
[XV] of 14 December 1960). Proclaiming the need to bring "to a speedy
and unconditional end [to] colonialism in ali its forms and manifesta­
tions" member-states of the United Nations declared:

Toe subjection of peo ples to alien subjugation, domination and 
exploitation constitutes a denial of fundamental human rights, is 
contrary to the Charter of the United Nations and is an impedit-
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ment to the promotion of world peace and cooperation. (GA 
Resolution 1514 [XV] 1.) 

With that single stroke, the international community opened the door 
to the establishment of seores of new states in Africa, the Carribean, Asia, 
Melanesia and the South Pacific. Toe question of decolonizing peoples 
distant from colonial powers had finally been resolved after forty-one 
years. But, the other question of self-determination for peo ples inside the 
boundaries of existing states rernained unsettled. States with nations 
inside their boundaries regarded the question of self-determination for 
"internally colonized peoples" as too threatening to the sovereigntyof the 
state. If "internally colonized peoples" were allowed self-determination 
and self-government, it was argued, sorne states would collapse. In view of 
this arguement first presented in the League of Nations, the question of 
"internally colonized peoples"was set asside. Toe question was simply too 
threatening to the permanence of individual states and the state system 
itself. 

Newly decolonized peoples who formed new states in Africa, Asia, 
and Melanesia regarded the question of "internally colonized peoples" 
even more threatening than established states in Euro pe. Their hard-won 
independence from European states would been seriously jeoparadized if
each new state was forced to consider the self-determination rights of 
nations on top of which the state structure was formed. 

In the United Nations General Assembly, new state members quickly 
and without reservation joined their former colonial masters to adopt 
GeneralAssemblyresolution 1803 (XVII) on 14 December 1%2on "Perma­
nent sovereigntyover natural resources." This resolution aimed to ensure 
that each state had control over its domain. But in 1970, the United 
Nations adopted the Declaration on Friendly Relations and Cooperation

· among States specifically aimed at any action that would dismember an
existing state. States governments declared any action unacceptable
"which would dismember or impair, totally or in part, the territorial
integrityor political unityofsovereign and independent Sta tes conducting
themselves in compliance with the principie of equal rights and self­
determination."

Toe combined meaning of the 1%2 General Assembly resolution and
the 1970declaration on "non-self-dismemberment"was clear. "lnternally
colonized nations" were not to enjoy the rights of peo ples, the right of self­
determination, if their exercise of self-determination would mean the
dismemberment of an existing state. By 1970, many of the world's states
concluded that the issue of"internally colonized nations" and their exer­
cise of self-determination was settle.d and would not present a threat to the
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existing world state structure. 
Despite the appearance of having settled the question of the future

political status of nations ruled bya state, the UnitedNations Commission
on Human Rights began, tentatively, to take up the question once more in
1972. In 1973, the Commission on Human Rights assigned a Special 
Rapporteur, Mr. José R. Martinez Cobo, to thetask of undertakinga Study
of the Problem of Discrimination Against lndigenous Populations - the very 
peoples whose political right of self-determination had been implicitly
denied by the UN resolution on permanent sovereignty over natural 
resources and the 1970 Declaration on the non-self-dismemberment of
existing states. Toe mere fact of the "Cobo Study," reopened the long
delayed debate about the future of "internally colonized nations." 

Toe "Cobo Study,"which continuedfor tenyears (itwas completedin
1983), coincided with the growing politicization of what would eventually
be called Fourth World nations or indigenous nations. Toe powerof states
over Fourth World nations was beginning to be more directly and widely
challenged on virtually every continent. Not only did nations politically
challenge states, but they began to challenge states through arme.d struggle.
Through the 1%0s and 1970s, Fourth World nations struggled with state
domination and by the middle 1970s they began to challenge sta tes on the
wider-playing field of international debate. 

From August 24 to August 27, 1977 delegates to the Second General
Assembly of the World Council of Indigenous Peo ples met in the Sammi
Land city ofKiruna in the Stateof Sweden. Chief George Manuel presided
over the Assembly as the Council's president. After careful deliberation,
delegates to the General Assembly adopted a declaration on Human
Rights for indigenous peoples. In speeches following this General Assem.
bly, ChiefManuelcalled upon the UnitedNations toworkwith indigneous
peo ples to formula tea "Declaration on the Rightsof lndigenousPeoples."

Five years after the WCIP Second General Assembly, the United 
Nations authorized the establishment of the United Nations Working
Group on Indigenous Populations. Toe U.N. Economic and Social
Council gave the Working Group the specific mandate to examine the
"evolution of standards for the rights of indigenous populations," and to
receive information on developments that would indicate the future shape
of these standards. By 1985, the Working Group received an expanded
mandate to draft a Universal Declaration on the Rights of lndigenous
Peoples. ª 

Scventyycars after the League ofNations first considered the subject
of promoting the self-determination of nations located inside the bounda­
ries of existingstates, its predecessor the United Nations, began the formal
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process of drafting new international legislation concerned with the rights 
of tribal and national peoples. In the Summer of 1989 the U.N. Working 
Group on Indigenous Populations prepared a first text of a Draft Declara­
tion. 

In consideration of remarks, comments, suggestions and proposals 
presented before the Working Group over a period of six years by States 
representatives, representatives of indigenous nations, and non-govern­
mental organizations, the Working Group prepared a draft text with parts 
underlined to indicate terms and phrases currently under debate. During 
its eighth session (June 23 - August 9, 1990) in Genéve, Switzerland, the 
United Nations Working Group on Indigenous Populations will consider 
suggested changes in the draft resolution and 30 principies below. 

FIRST REVISED TEXT OF THE 

DRAFT UNIVERSAL DECLARATION ON 

RIGHfS OF INDIGENOUS PEOPLES 
E/CN.4/Sub.2/1989/33 

15June 1989 
1 · .. I

The General Assembly, , ..... � � ·r¡p
�� 

Considering indigenous peoples born free and equal in dignity and 
rights in accordance with existing international standards while recogniz­
ing the right of ali individuals and groups to be different, to consider 
themselves different and to be regarded as such, 

Considering that ali peoples and human groups have contributed to 
· the progress of civilizations and cultures which constitute the common

heritage of humankind,

Recognizing thespecific need to promote and protect those rights and 
characteristics which stem from indigenous history, philosophy of Iife, 
traditions, culture and legal, social and economic structures, especially as 
these are tied to the lands which the groups have traditionally occupied, 

Concemed that many indigenous peoples have been unable to enjoy 
and assert their inalienable human rights and fundamental freedoms, 
frequently resulting in insufficient Iand and resources, poverty and depri­
vation, which in turn may lead them to voice their grievances and to 
organize themselves in order to bring an end to ali forms of discrimination 
and oppression which they face, 
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�n�ced that all doctrines and practices of racial, ethnic or cultural 
supenonty are legally wrong, morally condemnable and socially unjust, 

Reaffirming that indigen?� p�ples i� th� :xercise of their rights 
should be free from adverse distmction or discnmm¿uion of any kind, 

. �dorsing�lls for the consolidation and strengthening ofindigenous
soc�etles and theu cultures and traditions through development based on 
the1r own_needs and value systems and comprehensive participation in and
consultat10n about all other relevant development efforts, 

. . Emphasizing the need for special attention to the rights and skills of
md1genous women and children, 

_Believing that indigeno�s peoples should be free to manage their ownaffa1rs !� the ?reatest �o�s1ble extent, while enjoying equal rights withother c1t1zens m the pohtical, economic and social life of States 
t 

. _Bea�g in mind that nothing in this declaration may be used as aJU�t1fi_cation for denying to any people, which otherwise satisfies theentena generally established by human rights instruments and inte t. 11 . . h rna10na aw, 1ts ng t to self-determination, 

. Calling on Sta tes to comply with and effectively implement ali inter­natlonal human rights instruments as they apply to indigenous peoples,

. Ackno�l�gin? th� need for mínimum standards taking account of thed1verse reaht1es of md1genous peoples in ali parts of the world,
Solemnly proclahns the following declara tion on rights of indigenouspeoples and calls u pon ali Sta tes to take prompt and effective measures 101mplement the declaration in conjunction with the indigenous peoples.

PARTI 

. 1. The right to the full and effective enjoyment of ali fundamental
nghts ª?� .r�eedo�, as well _ as the observance of the corresponding
res�ons1bd1_t1es, wh1ch are umversally recognized in the Charter of the
Umted Nat1ons and in existing international human rights instruments. 

2: Theright to befreeandequal toan theotherhuman beingsindignity 
and nghts and to be free from adverse distinction or discrimination of any 
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kind. 

PARTIi 

3. Toe [collective] right to exist as distinct peoples and to be protected
against genocide, as well as the [individual] rights to life, physical integrity, 
liberty and security of person. 

4. Toe [collective] right to maintain and develop their ethnic and
cultural characteristics and distinct identity, including the right of peo ples 
and individuals to call themselves by their proper names. 

S. Toe individual and collective right to protection against ethnocide.
This protection shall include, in particular, prevention of any act which has 
theaimoreffectofdeprivingthemof theirethniccharacteristicsorcultural 
identity, of any form of forced assimilation or integration, of imposition of 
foreign life-styles and of any propaganda derogating their dignity and 
diversity. 

6. Toe right to preserve their cultural identity and traditions and to
pursue theirown cultural development. Toe rights to themanifestations of 
their cultures, includingarchaeological si tes, artifacts, designs, technology 
and works of art, lie with the indigenous peo ples or their members. 

7. Theright toreguire that States grant - within theresources available
- the necessary assistance for the maintenance of their identity and their
development.

8. Toe right to manifest, teach, practice and observe their own religious
traditions and ceremonies, and to maintain, protect and have access to 
sacred si tes and burial-grounds for these purposes. 

9. Toe right to develop and promote their own Jangua ges, including an
own literary Ianguage, and to use them for administrative, juridical, 
cultural and other purposes. 

10. Toe right to ali forms of education, including in particular the right
of children to have access to education in their own languages, and to 
establish, structure, conduct and control their own educational systems 
and institutions. 

11. The right to promote intercultural information and education,
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recognizing the dignity and diversityof their cultures, and theduty of Sta tes 
to take the necessary measures, among other sections of the national 
community, with the object of eliminating prejudices and of fostering 
understanding and good relations. 

PARTID 

12. Toe right of collective and individual ownership, possession and
use of the lands or resources which they have traditionally occupied or 
used. Toe lands may only be taken away from them with their free and 
informed consent as witnessed by a treaty or agreement. 

13. Toe right to recognition of their own land-tenure systems for the
protectionandpromotionoftheuse,enjoymentandoccupancyof theland. 

14. Toe right to special measures to ensure their ownership and
�ntrol over surfa� and substance of resources pertaining to the territo­
nes they have trad1t10nally occupied or otherwise used including flora and
fauna, waters and ice sea. 

15. Toe right to reclaim land and surface resources or where this is not
possible, to seek just and fair compensation for the same, when the 
property �as been taken away from them without consent, in particular, if 
such depr!val has been bas� on theories such as those related to discovery, 
terra nulhus, waste lands or 1dle lands. Compensation, if the parties agree, 
may take the form of land or resources of quality and legal status at least 
equal to that of the property previously owned by them. 

. 16. Toe ri_ght to protection of their environment and in particular
agamst any act1on orcourseof conduct which mayresult in the destruction, 
deterioration or pollution of their traditional habitat land air water sea 
ice, wildlife or other resources without free and info;med 'con�ent of the 
indigenous peoples affected. Toe right to just and fair compensation for 
any such action or course of conduct. 

17: Toe right to r�uire that States consult with indigenous peoples
and w1th both domest1c and transnational corporations prior to the 
commencement of any Iarge-scale projects, particularly natural resource 
projects or exploitation of mineral and other subsoil resources in order to 
en�ance t?e projects' benefits and to mitigate any adverse economic, 
soc1al, e_nv1ronmental and cultural effect. Just and fair compensation shall
be prov1ded for any such activity or adverse consequence undertaken. 
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PARTIV 

18. Toe right to maintain and develop within their areas of lands or
territories their traditional economic structures and ways of life, to be 
secure in the traditional economic structures and ways of life, to be secure 
in the enjoyment of their own traditional meaos of subsistence, and to 
engage freely in their traditional and other economic activities, including 
hunting, fresh- and salt-water fishing, herding, gathering, Iumbering and 
cultivation, without adverse discrimination. In no case may an indigenous 
people be deprived of its meaos of subsistence. Toe right to just and fair 
compensation if they have been so deprived. 

19. Toe righ t to special Sta te meas ures for the immedia te, effective and
continuing improvement of their social and economic conditions, with 
their consent that reflect their own priorities. 

20. Toe right to determine, plan and implementan health, housingand
other social and economic programmes affecting them, and as far as 
possible to develop, plan and implement such programmes through their 
own institutions. 

PARTV 

21. Toe right to participate on an equal footing with all the other
citizens and without adverse discrimination in the political, economic and 
social life of the Sta te and to have their specific character duly reflected in 
the legal system and in poli ti cal and socio-economicinstitutions, including 
in particular proper regard to and recognition of indigenous laws and 

· customs.

22. The right to participate fully at the State level, through represen­
tatives chosen by themselves, in decision-making about and implementa­
tion of all national and international ma tters which may affect their life and 
destiny. 

23. Toe [collective] right to autonomy in matters relating to their own
internal and local affairs, including education, information, culture, reli­
gion, health, housing, social welfare, traditional and other economic 
activities, land and resources administration and the environment, as well 
as internal taxation for financing these autonomous functions. 
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24. Toe right to decide upon the structures of their autonomous
institutions, to select the membership of such institutions, and to deter­
mine the membership of the indigenous people concerned for these 
purposes. 

25. Toe right to determine the responsibilities ofindividuals to their
own community, consistent with universally recognized human rights and 
fundamental freedoms. 

26. Toe right to maintain and develop traditional contacts and co­
operation, including cultural and social exchanges and trade, with their 
own kith and kin across Sta te boundaries and the obligation of the Sta te to 
adopt measures to facilitate such contacts. 

27. Toe right toclaim thatStates honourtreatiesandotheragreements
concluded with indigenous peoples. 

PARTVI 

28. Toe individual and collective right toaccess to and promptdecision
by mutually acceptable and fair procedures for resolving conflicts or 
disputes and any infringement, public or prívate, between States and 
indigenous peoples, groups or individuals. These procedures should in­
clude, as appropriate, negotiations, mediation, arbitration, national courts 
and international and regional human rights review and complaints mecha­
nisms. 

PARTVII 

29. These rights constitute the mínimum standards for the survival and
the well-being of the indigenous peoples of the world. 

30. Nothing in this Declaration may be interpreted as implying for any
Sta te, group or individual any right to engage in any activity or to perform 
anyact aimed at the destruction of anyof the rights and freedoms set forth 
herein. 
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What is the Debate All About? 

Toe very issues that prevented serious consideration of self-determi­
nation for "internally colonized nations" seventy -years ago are at the core 

ofthe present international debateconcerning the Draft Universal Decla­ration on Rights oflndigenous Peo ples. Fourth World nations argue that they have original sovereignty, and states argue that only the state can have sovereignty. Nations argue that they aredistinct peo ples while states arguethat nations are mere populations under the control of a state. Nations argue they have territories and natural resources, and states argue that nations bave lands which are under the regulation of the state. And, nations argue they should enjoy the right of self-determination and self­government like all other peoples while states argue that the exercise of self-determination by nations must be limited or completed rejected if the political integrity of an existing state is threatened. Toe first revised text ofthe Draft Universal Declaration on Rights of Indigenous Peoples raises important questions about the tegitimacy of sorne existing states. Excerpts from the growing debate over the specific terms of the Declaration (presented below) illustrate the different points 
of view expressed by states governments, indigenous peoples and non­governmental organizations. Toe intensity of this debate is expected to increase during the eighth session of the United Natío ns Working Group 
on Indigenous Populations meeting in Genéve, Switzerland. 
Excerpts from comments on Declaration Draft 

Toe documented comments below (EJCN.4/Sub.2/1989/33/Add.l June 20, 1989) was compiled by the Secretariat at the request of the Chairman­Rapporteur, Mrs. Erica-Irene A. Daes, and contains an analytical compi­lation of theobservations and comments on thedraft universal declaration 
on indigenous rights (E/CN.4/Sub.2/1988/25 and E/CN.4/Sub.2/1988/24, Annex II). These comments were received by 16 June 1989 from the Governments of Australia, Byelorussian Soviet Socialist Republic, Union ofMyanmar, Canada, Czechoslovakia, Finland, Mexico, Panama, Roma­
nía, Sweden and Venezuela; the U nited Nations Centre for Transnational Corporations, the United Nations Educational, Scientific and Cultural Organization, the Food and Agriculture Organization of the United Nations and the following non -governmental and indigenous organiza­tions: Four Directions Council, Indian Law Resource Centre, Inuit Circum­polar Conference, National Indian Youth Council, Regional Council onHuman Rights in Asia and Survival International. 
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Further comments or observation were compiled in add da document E/CN.4/Sub.2/1989/33. en to

GENERAL OBSERVATIONS ON THE 

DRAFf DECLARATION 

Australia 

f h 1. t:1-ustra� s�pports the thrust of the draft declaration towards recognitiono t e nght of md1genous people to be free and equal to ali other human b . 
to preserve their cultural identity and traditions and to pursue their own eltmgsl,development. ' cu ura 

2. However, there is a fundamental concern which the Australian Go ment believes needs addressing befare further progress can be made v�concern has to do with the relationship between: . 
(a) Toe rights of indigenous peoples proposed in the draft, and
(b) Basic human rights (as enshrined in other United Nations Co . 

and Covenants) and citizenship rights (as enshrined in State laws). nvent1ons
. 3. Toe preamble refers to "existing international standards" and ... t t10nal h · h · m erna­

fundam�:=� ;:g\: i:s��me;ts," and Part I also_ refers to the right to enjoy all 
. . .. n ree orns as set down m the Charter of the United Nat1ons, ?nd m exIS t mg human rights instruments. However' it is not clea the draft itselfwhether it opera tes within the framework of . t. r from 

or whether the d ft d la · . exis mg agreements 
. d" ra ec ratlon IS conferring additional rights specifically for m igeno� peoples and thus going beyond the provisions far minor'ti Internat10nal Covenant on Civil and Political Rights. 1 es m the 

th t :rom Aus�ralia's perspective, it is clearly the former reliltionship whiche ra declarat1on should s_eek to present. This would entail reference at the ou�e_t to t�e eff�ct that the nghts recognized in the draft declaration should be rea m conJunction and consistently with the majar human rights instruments Reference couldalso be made to the effect that"nothin . h d ft .. 
shall be t k t · I • • g m t e ra declarat10n. a _en o imp y that nghts ll accords to indigenous peoples override thenghts prevtously accorded by other international human rights instruments." 
. . 5. Ther� also remains the question of how to make it clear that the 
tdigeno� nr�ts reflected in the draft declaration are effective within the ramewor o tate law and are not to be interpreted as irnpl i �e;lop���t or statehood for indigenous people, ar extra-citize��! ::�:

a

;� IS ustra ia s view that the Sta te must remain sovereign and that, if there � a 
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conflict between an indigenous right anda Sta te lawor citizenship right, the la tter

is to be overriding. 

6. It therefore needs to be specified that references to "peoples" asopposed

to "populations" and references to autonomous institutions (part V) do not 

irnply either: 

(a) Toe right to self-determination as understood in international law, or

(b) Within the Sta te, to the separation and singling out o.f a  particular :acial/
ethnic group for a unique set of rights (to do so would be m contravent1on of 
articles 1, paragraph 4, and 2, paragraph 2, of the International Convention on 
the Elimination of All Forros of Racial Discrimination). 

7. Toe difficulty lies on the one hand in recognizing the unique cultur�l 

qualities and historical circumstances of indigenous peo ples and, on the other, m 
ensuring that those peoples operate within the framework of State laws and 
sovereignty. Australia's concerns relate to those principies where emphasis is 
placed on unique or special entitlements without any qualification being made to 
the overriding framework of Sta te laws and standards. 

8. Principies 1, 2, 3, 4, 7, 11 and 19 are supported by Australia. Toe following

principies, while perhaps requiring rninor changes to the forro of words used, are
essentially compatible with the Government's policy and are also supported: 5,

6, 8, 20, 26, 27 and 28. 

9. It needs to be stressed that the Government's policy in the area of
indigenous rights is still evolving. However, the remaining principies are 1:ºt 

currently covered by the Australian Government's policy and would requ1re 
further attention and discussion for Australia to support them. 

Byelorussian Soviet Socialist Republic 

Toe Byelorussian SSR supports the idea of drawing up and adopting a 
declaration on indigenous rights and has made a number of observa tío ns on the 

draft set of principies for inclusion in the declaration. We consider the draft 
declaration to bean important contribution towards establishing legal rules and 
securing more effective protection for all indigenous rights and freedoms. 

Toe Union of Myanmar 

l. In the view of the Government of the Union of Myanmar, it is imperative 

that the draft universal declaration on indigenous rights include a definition of 
the term "indigenous peo ples" to be formulated in a clear, concise and unambi-
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guous manner. Toe absence of such a precise defmition may give rise to different 
inte�pre:�tions of the term,_ thereby rnaking it open to serious controversy on the 

applicabilityof the declarat10n. On the other hand, such a defmition would surely
add to the clarity not only of the objective but also of the remaining provisions 
of the draft. There can thus be little or no room whatsoever for ambiguities as to 
the "peoples" to which it applies. 

2. Sorne declarations on human rights, such as the Universal Declaration of
Human Rights, do 1:ºt in�lude definitions of terms. In this connection, it rnay be 
observed that there IS a difference between the Universal Declaration ofHuman 
Rights �nd the p_roposed draft universal declaration on indigenous rights. Toe 

former IS of a u?Nersal c�aracter and applies to all individuals or human beings 
th� world over; 1� v�� uruversal character does not perrnit of different interpre­
tat10ns as �o the md1V1duals or groups of persons to which it applies. This is not 

the case w1th the present draft declaration, which applies only to certain groups 
and peoples _who a_re still �eprived of their fundamental rights. This being the 

case, there IS an 1mperat1ve need for the inclusion of a clear concise and 
unambiguous definition of the term "indigenous" peoples. 

3. It is a f�ct that the definition of the term "indigenous" in article 1 (b) of
ILO �nv�nuon 107 m�y be taken as a model or basis for working out such a 
defimt1on, 1f necessary w1th a ppropriate modifica tions for further improvement. 

. . 4. As to other provisions of the draft, the rights sought to be bestowed upan
md1genous peoples are found to be far broader and more comprehensive than in 
ILO Convention 107. This argues more strongly in favour of the need for a clear 
concise and unambig?ous defmition in a way, first, not to infringe upan th� 
sovereignty and independence of the Member Sta tes of the United Nations and 
secondly, to do away with any possibility of disputes regarding the a pplicabilityo; 
application of the draft declaration. 

5. Toe absence of a precise definition or, by the same token, the presence of
a loase and broad one will be susceptible of tendentious interp.retations and, if 
that were allowed to be the case, it would certainly not be conducive to the 
creationofan international clima te of harmony and concord whichshould be the 
prirnary objective of any attempt to draft an important sta�dard-setting 

Canada 

l. Canada n�tes_ that, in formulating the draft principies the term "peoples"
has been used m heu of the term "populations;" the latter term is used 
throughout the United Nations system in this context and has a clear and 
unambiguous meaning. While different States, including Canada, may employ 
the term ''.peoples" domesticallywith reference to their indigenous populations, 
the meamng of the term "peoples" in international law is unclear. Its use may 
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relate to the right of self-determination, which would not be acceptable to many 
States. 

2. In a previous submission (E/CN.4/Sub:2/AC.4/1988/2/�dd.l), ?1�ada
observed that in formulating standards for ind1genous populatmns, pnnc1ples 
should be fra�ed in terms of objectives ra ther than of rights and/or entitlements 
to certain kinds of government programmes and duties imposed on Sta tes. These 
remarks remain applicable. 

3. Furthermore, Governments and indigenous populations should be pre­
sented with objectives that are reasonable, achievable and designed to meet the 

needs of populations. To the extent that the draft principies prepared to date 
reflect these concerns, Canada expresses its appreciation to the drafters. How­
ever, it notes that, while undoubtedly well-intentioned, the achievability of 
certain principies may be questioned by States. 

4. Canada recalls its previous comment that one way of ensuring that 

objectives are achievable and acceptable is to make sure that princi�les corre­
spond as closely as possible to existing international no�ms: In this r�pe�t,
Canada notes, with appreciation, the reference to the gu1dehnes contamed m 
General Assembly resolution 41/120 of 4 December 1986. 

5. Canada appreciates that, becauseof the particular circumstances in which
they find themselves, indigenous persons m�y require s�ecial internatio_n�l
protection in arder to achieve a truly equal enJoyment of nghts. However, 1t tS 

concerned that sorne of the draft principles (such as principle 21) seem to go 

beyond the laudable objective of ensuring indigenous persons the full enjoyment 

of fundamental human rights, on an equal basis with other nationals, and airn at 
creating new classes of rights over and above fundamental human rights. 

6. In previous comments (E/CN.4/Sub.2/A�.4/198:8f2!Add.1), ?1nada has 

. stated that the rights contained in a draft declarat1on on md1genous nghts should 
generally be oriented towards the rights of !ndividuals, th?ugh it reco�nized t�at 
sorne of the rights would have a collect1ve aspect. Gtven that this re�atns 
Canada's view, it finds the collective orientation of many of the proposed nghts 
to be somewhat problematic. 

7. In addition, Canada would expect the draft principies to reflect the fact
that national laws generally make most human rights subject to certain limita­
tions, justifiable in particular circumstances, provided tha t the basic content of 
those rights remains uncompromised. 

8. Canada is of the view that terms should be clearly defmed to minimize
ambiguity and to ensure that desired objectives are achie�ed. In this _respe�t, !t is
noted that the term "ethnic characteristics" referred to m the earher prmc1ple 

4 has been amended so that the clause now refers to "ethnic and cultural 
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characteristics." Given this differentiation between ethnic and cultural charac­
teristics, the meaning of "ethnic characteristics" � is unclear. 

9. It should be noted that, despite the concerns expressed above, Canada
already supports the intent of rnany of the draft principies and is working with 
indigenous groups, among others, to ensure that indigenous Canadians enjoy the 

full range of rights and freedoms available to all Canadians. 

Czechoslovakia 

l. Toe Czechoslovak Socialist Republic welcomes the proposal for the
adoption of a universal declaration on indigenous rights, seeing its importance 
primarily in the fact that it is conducive to securing the future and further 
development of indigenous communities. In this connection, Czechoslovakia 
wishes to raise certain questions which, in view of the importance of the rnatter, 
should be resolved befare the fmali7.ation of the draft declaration. 

2. Czechoslovakia believes that if the adoption of the declaration is to rnake
a real contribution to the welfare of indigenous populations, it is necessary to 

clarify the meaning of the term "indigenous peoples," i.e. to define which peo ple 
are covered thereby, as it may be applicable to peo ple living in different parts of 
the world under widely differing conditions. It would therefore be advisable to 

include the term "indigenous peoples" in the title of the declaration and to define 

it more precisely in the preamble or in the text of the declaration itself. 

3. Clarification of the meaning of the term "indigenous peoples," i.e.
peoples intended to be covered by the declaration, is all the more important in 
view of the fact that in certain specific situations the inclusion of a  people among 
"indigenous peoples" might mean the limitation rather than the expansion of 
their rights. For example, the United Nations Charter sets forth the principie of 
equal rights and self-d.etermina tion of peo ples ( Art.55). Toe import of this right 

is also set forth in article 2 of the International Covenant on Economic, Social 
and Cultural Rights and in article 1 of the International Covenant on Civil and 
Political Rights, where it is laid down in more general and wider terms than in the 

draft declaration on indigenous rights. Thus a people considered indigenous will 
haveonly limited rights in comparison with other peo ples, as the aforementioned 
provisions of the U nited Nations Charter apply to all peoples. Yet in a number 
of cases full-scale application of the principie of equal rights and self-d.etermina· 
tion of peoples in respect of "indigenous peoples" would not be useful; sorne­
times it would be even impossible. 

4. For the sake of precision, it would also be advisable to pay attention to the 

formulation of those provisions of the draft declaration that set forth the rights 
and freedoms of indigenous peoples and their obligations in a specific social 
structure. Provisions such asarticle 29, paragraph 2, of the Universal Declaration 
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of Human Rights and article 2, paragraph 3, of the International Covenant on 
Civil and Political Rights may be recalled in th.is connection. These are provisions 
which have to beobserved in one way or another, according to the circumstances, 
everywhere, in every organized society, i.e. also in the exercise of the rights of 
indigenous peoples. 

5. In respect of indigenous peoples, the application of such limiting provi­
sions might be misused in a way contrary to the interests of indigenous popula­
tions and their rights, e.g. as regards the observance of"religious traditions and 
ceremonies," as there might be traditions and ceremonies corresponding to the 
customs and development of a given indigenous peo ple yet absolutely extraneous 
to the ideas and morals underlying the Euro pean traditions which constitute the 
basis of the 1948 Universal Declaration of Human Rights as well as of other 
instruments on human rights adopted in the United Nations hitherto. 

6. The relationship between the instruments on human rights adopted in the
United Nations or in the specialized agencies such as ILO or UNESCO and the 
rights of "indigenous peoples" as set forth in the draft declaration should be 
defined in more precise terms. 

Finland 

l. In the draft declaration, the term "peoples" is used alternativelywith the
term "populations" with reference to indigenous populations. Although virtual 
unanimity seems to prevail in favour of the term "peoples." Finland finds, and 
the practice of international law has so far been such, that the term "popula­
tions" would be preferable. At Jeast as regards the Finnish Sami, who live 
together with the rest of the population in the same territories but without 
anywhere constituting a majority, the concept of"population" would be clearly 
more descriptive of the present situation than the concept of "people." How-

. ever, ü the use of the term "people" is established, it will not cause practica) 
problems for Finland. 

2 As a general observation, it can be said that the present draft declaration 
is considerably more comprehensive than the previous version circulated in the 
spring of 1988. Toe amplifications relate partly to questions which are being 
discussed in connection with the revision of ILO Convention No. 107. The text 
of the draft declaration largely concurs in this respect with the text proposed for 
the ILO Convention. Finland would find it desirable that the Declaration and the 
Convention should as far as possible correspond, even though th.is may give rise 
to certain problems owing to the fact that agreement has not yet been reached 
on the amendments to the ILO Convention. 
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Mexico 

l. The Gov:rnment of Mexico considers the purpose and content of this
docum:nt to be nn�rtant for the promotion of measures at the national level 
t� P�°':de for � specify �nd secure the fundamental rights.of indigenous peo ples 
�thin 1� temtory. It lS also conducive to retlection, at both the national and 
mternat1onal levels, on the rights of indigenous groups. 

. . 2 The . Government considers that the draft universal declaration on
md1genous rtghts should be adopted by the United Nations in the near future so 
that the va:ious indi�e�ous peoples can have an adequat; legal framework for 
the pro��t1on of the� �1ghts. Furthermore, th.is instrument can help to promote 
recogmt1on of the ongmal cultures of many countries. 

. 3. In �ddition, and su_bj�t to fu:ther information we may provide on the
!opte, we hs! below the o�J:ct1ves which the Mexican Government has set itself
m order to nnprove the livmg standards of the indigenous communities and to 
promote their participation in the life of the nation: 

(a) Priority attention to solving land tenure problems and contlicts;

(b) Hal!ing the loss of indigenous lands and, within those Iands, clarifying
land tenure rtghts among the indigenous groups themselves; 

. (e) Co�ba!ing any form of intermediarism that could impede full partici­
pat1on of the md1genous populations in the general development process; 

( d) Respecting, and securing respect for, the rights of these groups;

. _(e) P:omoting their incorporation in national development while main­
tammg the1r development within their own cultural model. 

Panama 

l. The report of the Working Group on Indigenous Populations is a
document of majo.r signifi�n�. It encompasses the aspirations of both govern­
ment r�pr�sentat1:'es. and md1genous organizations concerning the problems
and aspirat10ns of md1genous populations. 

2 The draf� universal declaration on indigenous rights reflects ali contem• 
porary .ª�sumpttons_ regarding indigenous populations and represents genuine
recogm!10� of the nghts of those populations to be observed by Governments 
and soc1ettes. 
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3. Toe Constitution of the Republic of Panama provides that the State shall
accord special attention to rural and indigenous communities with a view to 
promoting their participation in national economic, social and political life. In 
recent years, indigenous groups, in conjunction with the Government, have 
drawn up various pieces of draft legislation, including that providing for the 

creation of the Embera territory. Sorne of the other drafts have not been fully 
completed and are undergoing the necessary technical revisions. One of the 
drafts concerns the updating of the special regulations governing the San Bias 
territory, set up in 1953.

4. In the light of the above, the Republic of Panama considers the draft 
declaration to be a further contribution of the United Nations to contemporary 
international law and an additional instrument for the protection of indigenous 
rights. 

Romania 

1. In order to achieve its desiredeffect of promoting the rights of indigenous 
populations, the draft declaration should take account of the different situations 
existing throughout the world and be based on a complex approach to the 
problem designed to ensure not only the economic and social progress of such 
populations and their integration in the modern development process, but also 
respect for their traditions and special characteristics. 

2. Accordingly, the draft declaration should provide for an undertaking by 
Sta tes to promote the economic and social development of indigenous popula­
tions as part of their overall national development programmes, as well as 
through special measures to speed up the economic modernization of the areas 
which they inhabit. 

3. Such programmes and measures should provide for the gradual integra­
tion, in appropriate ways, of the indigenous populations in the social, economic 
and political life of the country in which they live, as citizens with the same rights 
and responsibilities, without any discrimination or distinction, while preserving 
their traditions and special characteristics. 

4. Toe draft declaration shouldbasically reflect moreclosely the Declaration 
on the right to development adopted by the General Assembly in resolution 41/ 
128 of 4 December 1986.

5. On this basis, the draft should also provide for an undertaking by Sta tes 
to ensure that members of indigenous populations have access to the benefits of 
social progress, namely, employment, education, housing, health and social 
security. 
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_6. Experien� has sh?WI_t �hat it is not enough to provide solely for the rights 
of g1ven papulations or m�1V1duals; those rights must be retlected in specific 
undertakings by the States 10 whose territories they live. 

. 7: Toe �eas.ures provided for in the draft declaration must retlect the 

div7mty of s1tuat1ons, constitutional frameworks and social systems existing in 
vanous par!s of the world, as regards ownership of Iand and means of production, 
the ed�cation and health systems and measures for the preservation and 
protect1on of property and cultural and artistic objects. Only in this way can th 
draft declaration be of universal value. 

e 

8. Accordingly, provisions su�h as those contained in paragraphs 6, 8, 10 and 
12 to� sho�ld_ be expanded to stipulate that the rights set forth therein will be 
exercised w1t1:fu the _constitutional and Iegislative framework of the State 

concerned. This question could also be dealt with in a general provision to the 

effect that all the relevant :ights will be exercised within the constitutional 
fra��ork of the country m question and in accordance with its internal 
legislation. 

Sweden 

1. The Government of Sweden is concerned about the implications of the 

pro posa! to substitute the term "peoples" for that of "populations" in the t t 
lf the term "peoples". is !º be used, Sweden believes that a qualifying claus:

x 

� 
?ecessary tha! c!early m�1cates that the right of self-determination, as that term 
is understood m m  terna tlonal Iaw, is not implied by the use of the term "peoples." 

2. As for the_ proposal to. include the concept of collective human rights in 
the �ex!, �weden 1S ra�h_er hes1tant. The Swedish standpoint is that human rights 
are md1�1dual by defimtion: Sweden 's wish is to safeguard human rights in as clear 
and logical a wa'! as po�1ble. In order to achieve that goal, Sweden thinks it 
�ecess�ry to avo1d rendermg the concept of human rights weak or ambiguous . It 
is also 1mportant to be able to supervise the observance of human rights. 

3. Th�se two important aspects of the possibilities of strengthening and 
saf�guardm_g the observance of human rights might be endangered in two ways 
by_ mtroducmg the concept of collective human rights. In the first place issues 
m1ght be blurred in t?� �e�e that_ it would not be at ali clear in what ins�ances, 
where and at whose m!tiat1ve the 1;5sue of a transgression of those rights was to 
be brou?ht up. In this context, 1t seems appropriate to point to the close 

con:iectio,?. be:ween problems of this nature and the Iack of a definition of the 
not1on of 1�d1gen�us populations" or "peoples." Secondly, it must be pointed 
out that t?e 1?clus1on am�ng the international normative texts on human rights 
�fcol!ect1�er�g?ts of the kmd_nowsuggested might create cont1icts between such 
nghts and md1v1dual human nghts as laid down, for instance, in the International 
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Covenant on Civil and Political Rights. Fields where problems of this character 
rnight arise are, for instance, criminal justice and farnily law and, in fact, in sorne 
instances, the very principie of the rule of law. There rnight also be unwarranted 
discrepancies between rights granted to indigenous populations and rights 
granted to minorities under article 27 of the Covenant. This would run counter 
to the principie of non-discrimination. 

4. A1l this could create a situation where the contents and field ofapplication
of traditional and essential human rights became blurred. Undoubtedly the 
interests of ali are, on balance, better served by as clear and concrete norms as 
possible, that form part of a coherent system of normative texts in the field of 
human rights. One way of ensuring this is to make indigenous rights individual 
ones, as for instance minority rights in article 27 of the Covenant. 

5. Tois would undoubtedly be the best way of ensuring a clear, coherent and
functional normative system in the field of human rights, which would be in 
accordance with the aims set out in General Assembly resolution 41/120. For 
those reasons, Sweden is not prepared to endorse collective human rights in the 
draft declaration. Toe objectives sought by introducing collective human rights 
must be served through governmental comrnitments formulated in otherways in 
the draft declaration. 

6. What has been said above naturally does not imply that individual rights
could not be invoked by severa) individuals together or by a group of individua Is. 
Such for instance, is the case as regards the rights enumerated in the Universal 
Decl;ration of Human Rights, the International Covenant on Econornic, Social 
and CulturalRights and the International Covenant on Civil and Política! Rights. 

Venezuela 

1. In accordance with Venezuelan constitutional law, ali the country's
· inhabitants are protected, and their rights guaranteed, by identical legal provi­

sions, on the premise that one of the State's fundamental duties is to maintain
social and legal equality, without discrimination based, among other factors, on
race, as proclaimed in the preamble to the Constitution, article 61 of which
guarantees everyone the enjoyment of equal treatment in ali matters pertaining
to social relations and the benefit of equal opportunities.

2. With regard to the special position of the indigenous populations, who are
gradually being incorporated into the life of the country, article 77 of the
Constitution makes provision for the possíbility of establishing by law any
exceptional system requíred to protect these indigenous communities and
incorpora te them into the social, economic and political life of the Sta te.

3. Venezuela has always taken a very clear stand in defence of the indigenous
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inhabitants and will continue to do so, but it also takes a clear stand on 
safeguarding and effectiveness of the rule of law, and on equality befare the Iaw 
for ali the ínhabitants of the Republic. 

. 4. I_n consequence, Venezuela supports ali efforts being made at the
mternat1onal level to secure recognition for indigenous communities of the 
essential and basic human rights, with due regard for their special characteristics 
and life-styles, and it agrees that States should extend them special protection. 

5. Upon exarnining the draft universal declaration on indigenous rights,
ye?ezuela notes that the draft purports to go even further than protection of 
md1genous persons and efforts to prevent discrimination against them; it seeks 
to create a special situation that would place them in a privileged position with 
respect to the rest of the community of the country in which they live. 

6. Toe draft declaration tends not so much to prevent discrimination as to
increase it by fostering the establishment within Sta tes of independent compart­
ments or communities, something that Venezuela cannot by law accept, ensure 
or protect under its constitutional regime. 

Food and Agriculture Organization of the United Nations 

!· It is felt that the draft declaration provides a comprehensive and
detailed coverage of fundamental indigenous rights as well as a suitable legal 
framework for the socio-economic development of indigenous communities 
undera varietyofnationaJcircumstancesand situations.FAOwould like tostress 
the �portance of establishing - in consultation and co-operation with all the 
part1es concerned - an effective implementation system of the universal stan­
dards of indigenous rights. 

2. FAO has no major modifications or additions to propase to the present
t� of the draft declaration. As regards procedures for resoh,:ing conflict.s and 
dISputes (para. 28, part VI) of thedraftdeclaration, itwould suggest that theword 
"arbitration" be inserted after the word "mediation." 

Four Directions Council 

1. Toe draft prepared by the Chairman-Rapporteur of the Working Group,
as appended to_ the Wo:king Group's sixth report, is thorough, precise, and
re�r�ents a fair balancmg of the aspirations of indigenous peoples and the 
leg1t1mate concerns of Sta tes. 

2. Toe draft declaration distinguishes, in severa! articles, between "individ­
ual" and "collective" rights. In the Council's view, ali the rights or indigenous 
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peoples have both individual and collectiv� aspects. Individua� �re t_he �ne�­

ciaries of these rights, but individuals exercJSe them through part1c1pat1on m therr

own collective institutions, such as tribal, social, political and rellgious organiza-

tions. 

3. It is suggested that the terms "individual" and "collective" should
generally be avoided in the operative part of the declaration. lnstead, the final 
preambular paragraph should refer to "the following individual and collective 

rights of indigenous peoples," to make it unambiguous that the rights described 
may ali have both individual and collective aspects. 

4. The expression "individual and collective," should be retained in para­
graph 28 of the declaration, however, to _mak� it clear that �th individuals and 
groups are subjects of the rights contamed m the declaration. As such, both 
individuals and groups should have access to national, regional and international 
mechanisms for redress of violations of these rights. 

5. As it stand, the draft avoids the question of self-determination in the
traditional sense, anticipating instead that indigenousautonomy will be exercised 
within the territorial and constitutional frameworks of existing Sta tes. While this 
may be true, it would be prudent to avoid any possible misuse of the declaration 
as a pretext for denying the right to self-determination to pe.::iples who �o�d 
otherwise clearly be entitled to its exercise - for example, the md1genous ma1onty 
of South Africa. This suggests the propriety of including a saving, clause in the 
preamble to the effect that: 

"Mindful that nothing in this declaration may be used as a pretext for 
denying to any people, which otherwise satisfies the criteria generally established 
by international law, its right to self-determination;" 

6. The Council takes the liberty also of suggesting the procedure which
. might be followed by the Working Group in continuin_g the drafting of_ the 

declaration. It will be essential to build on the widest poss1ble exchange of v1ews 
among Governments and indigenous peoples' organizatio�. Forthis reason, no 
substantive revision of the draft should be attempted thIS year. Instead, the 

Council recommends the following: 

(a) At the seventh session of the Working Group in 1989:: general discussion

of the draft declaration; circulation of the text for further comments and

proposals· preparation by the Chairman-Rapporteur of an article-by-article 

cornpilati;n of comments and proposals received, for discussion at the Working

Group's eighth session; 

(b) At the eighth session of the Worki�g Group in 1990: articl�-by-article
review of the draft declaration, and appomtment of srnall draftmg groups, 
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including representatives of Governments and indigenous organizations, to 
suggest ways of consolidating the proposals made on specific articles or groups 
of articles; one or more sessional rneetings of the Working Group during the 

forty-second session of the Sub-Cornmission to receive the preliminary sugges­
tions of the drafting groups; preparation, by the Chairman-Rapporteur and 
rnembers of the Working Group, of a substantive revision of the draft declara­
tion, for discussion at the Working Group's ninth session in 1991.

lndian Law Resource Center 

l. The Center supports the decision to prepare a declaration of rights rather
than a more general declaration of principles. It feels that this is a more positive 
and useful contribution towards the goal of promoting and enhancing respect for 
the human rights of indigenous peoples. 

2. The Center also supports the decision to declare explicitly certain rights
as collective rights or rights of collectivities as well as to declare rights which 
belong to individuals. It is in the area of collective rights that the declaration will 
make its grea test contribution, but the individual rightsof indigenous persons are 

equally important. 

3. Certain ideas have guided the Center's thinking on a draft declaration.
These ideas are in may ways reflected in the draft universal declaration on 
indigenous rights. The Center believes it preferable to establish a few broad and 
specific rights which will address ali majorconcerns and issues vital to indigenous 
peoples rather than to attempt to elaborate a large number of items to cover 
every conceivable problem or violation of rights. More specific and detailed 
provisions for implementing, protecting and enforcing these rights is the proper 
function of a covenant or convention on indigenous rights. In the Center's view, 
it is best to declare universal rights for indigenous peoples in broad, ringing and 
enduring terms. 

Inuit Circumpolar Conference 

l. The Conference continues to be concerned about the lack of uniformity
in the terminology of the draft declaration when referring to the collective and 
individual rights of indigenous peoples. The terms "right," "collective right," 
"individual rights," and "individual and collective right" are ali used in the draft. 
As a result, it is uncertain, for example, whether the draft is affirrning both 
collective and individual language rights when it refers to the "right to maintain 
and use their own languages" (art. 9).

2. As a general rule, the draft declaration should use terrninology that
accommodates al! the basic rights of indigenous peoples (i.e. both collective and 
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individual), while at the same time emphasizing the centrality of collective rights 
to indigenous peoples and cultures. Tois vital perspective could be highlighted in 
the preamble. Specific references to "individual rights" or "collective rights" 
should be used only when the context of the provision does not permit a broader 
meaning. 

National Indian Youth Council 

A Self-determination 

l. Toe draft does not specifically include self-determination among the
rights ofindigenous peoples. Tois omission raises concern, given the importance 
attached to the right by indigenous representatives attending the various Work­
ing Group sessions as well as the attention focused on the principie by the 
Working Group itself. 

2. Toe Council understands the concern that Sta tes -which ultimately must
assent to a United Nations declaration on indigenous rights - will resist any 
language suggesting a basis far their dismemberment. Toe broad right to self­
determination, however, is not simply interchangeable with the narrow means of 
secession. Secession was the appropriate means far application of the right in 
colonial situations. It does not follow that application of the right to self­
determination beyond colonial situations entails the same remedy. Nor does it 
follow that self -determination applies only where secession is at issue. 

3. An increasingly common view among interna tional law scholars is tha t the
right to self-determination has applications beyond the decolonization process 
in which secession was the norm (e.g. Chen, "Self-determination as a human 
right," in Toward World Order and Human Dignity (M. Reisman and B. Weston 

. eds., 1976); Ronen, Toe Quest far Self-Determination (1979)), and that indeed 
the right should be understood to apply to indigenous peoples (see Brownlie, 
"The rights of peoples in modern international law," and Falk, "The rights of 
peoples (in particular indigenous peoples)" in Toe Rights of Peoples(J. Crawford 
ed., 1988) ). This view reflects the universality attached to the principie as included 
in the United Nations Charter (see Umozurike, Self-Determination in lnterna­
tional Law 44-54 (1972). 

4. Toe con tours of the right to self-determination as applied to indigenous
peoples will develop within international law according to the relevant factors. 
Prominent among such factors is that few indigenous peoples assert that the 
vindication of their rights lies in reconstituting themselves into independent 
Sta tes. Toe case can be made that the varying structures of indigenous societies 
are in fact inimical to the structure ofthe modern State (see Crone, "Toe tribe 
and the State," in States in History 58-68 (1986)), and thus it makes even less 
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sense � this context to speak of self-determina tion in terms of secession and the 
establishment of new Sta tes. 

. 5: Toe re
_
al 

_
concerns here are preventing the oppression of indigenous 

socie
_
ti� by eXIStmg Sta tes and other modern structures, and creating a positive

cond1t1�n f?r the d�vel�pment of indigenous societies. What indigenous self­
determmatio? requrres IS the recognition ofa duty by States to make structural 
a�mmodat1?ns and to secure entitlements far the indigenous peoples within 
�herr b_orders m �rder that each may continue its unique existence according to 
�ts ?esrres. Only m the rarest of circumstances would the true expression of an
m_di�enous pe�ple's self-determination require the dismemberment of a Sta te
w11lmg to realize these goals. 

. 6.
_
The fart��st the draft declaration goes in addressing self-determination 

ngh.� m the
_ 
po�tical -and most contentious - sphere is in asserting in article 23 

the . �?ectiv _e nght to autonomy in matters relating to their own internal local
affairs. Article 23 goes on to list substantive areas - education information 
culture, etc. - in which indigenous peoples are entitled to ex�rcise limited 
autonomy. 

7. This �.rovision is ��oblema tic frrs
_
t of all beca use of the amorphous nature 

of the term autonomy. Far from bemg identified with sorne clear mínimum 
standard of self-g�vernment, autonomy has become a catch-all term with little 
un�ersto�d me�nm� beyond the notion of special Sta te measures directed at a 
reg�on �th

_ 
a mmonty or indigenous population to govern the region's partici­

pation within �he �ar�er Sta te apparatus. Furthermore, the listing of substantive 
areas over which md1genous p�oples are deemed entitled to exercise autonomy 
could be construed as exhaustive and thus is in itself potentially limiting. 

8;, To the exte�t-t�t �rtic�e 23 envisages a certain kindof arrangement in the
ter_m autonom�, 1t IS lik

_
e�e flawed. Emphasis on any such prescription as 

u?1versally �p_phcable �o m�1genous self-determination interests ignores the 
diverse qualities and s1tuat1ons that pertain to the multitude of indigenous 
peoples throughout the world, and assumes the consent of all indigenous peoples 
to one formula. 

9. A more appropriate approach would be to accede to indigenous peoples's
r�peated

_
su�estions and affirm their right to self-determination as a founda­

tional prmc1ple. Toe suggested approach would decline to defme in universal 
terms the outco�e of the r!ght's exercise, i.e. integration, autonomy, associated 
state

_
hood, secess1�n, etc.; 1nstead, the outcome ofthe right's exercise would be 

�nsidered a funct10n of t?e specific character of each indigenous peo ple and of 
its cons��t to the terms of 1ts existence within the relevant larger social, economic 
and poht1cal structures. 
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10. It is thus submitted that the right to self-determination of indigenous
peoples be affirmed as: 

"The right of each indigenous people to maintain and develop freely the 
institutions and attn'butes that constitute its particular character as a distinct 
community; including the right of an indigenous people to consent to the terms 
of the mechanisms governing its status vis-á-vis the State and other relevant 
structures, through direct negotiation or other appropriate procedures." 

11. Such a formulation, focusing on thespecific characterof each indigenous 
people as controlling, would meet indigenous self-determination interests and 
negate all but illegitimate status concerns about dismemberment. The right to 
secede in international law would not be expanded, in that secession would 
remain an issue only in specific instances where a particular people possessed 
attributes under circumstances already acknowledged as warranting independ­
ent statehood (see generany Buchheit, Secession (1978)). 

B. The duty of Sta tes to take affirmative measures

12 For the most part, the rights specified in the draft declaration are
formulated as static guarantees, e.g. "The right to manifest, teach, practice and 
observe their own religious traditions and ceremonies •.•. " Only in sorne 
instances is the statement of a right complemented by the statement of a duty or 
a can for positive action on the part of Sta tes, e.g. "The duty of Sta tes to seek 
and obtain their consent" for mineral exploration on their lands. 

13. Apparently the assumption is that the bare statement of a right will be
construed to carry with it an affirmative duty of the States concerned to 
implement the right. But such an optimistic construction will not necessarily be 
upheld in practice, as prior experience demonstrates. The duty ofStates to take 

· positive measures should be affirmed as to each right and not just a few of the
asserted rights. This could be accomplished, ínter alía, by amplifying the 10th
paragraph of the preamble, which calls upon States to implement existing
international human rights instruments as they apply to indigenous peoples.

14. A universal declaration on indigenous rights should forestan any such
limiting interpretation of the rights affirmed by including specific and compre­
hensive language on the duty of the State to implement the rights by positive
action.

Survival International

1. Survival International is very pleased by the overall progress being made 
in the elaboration of a declaration on indigenous rights. There are a number of 
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positiveas�.<:ts � the draft declaration. The draft refers to "indigenous peo ples"
. rather than md1genous populations," which is a good sign of the progress being 

rnade towards. a recognition of indigenous demands. Toe draft declaration 
co1:1'�rs co�ect1ve �s well as individual rights and is clearly opposed to national 
?º�c1es of mte?r�t1on and assimilation. It also seeks to protect the identities of 
mdi��nous soc1et1es by ensuring respect for their cultures, languages, religions, 
traditions and customs. The corresponding duties of nation States to ensure 
respect for these rights are not enumerated, however. 

. 2. �e �raft declaration also contains sorne strong provisions regarding the 

nght� ?f mdigen.ous peo ples to the use and ownership of their traditional Jands.
ProvISions are mclu�ed which appear to recognize the right of indigenous 
peop.les to the collect1ve ownership of their lands ( art.13) . Survivallnternational 
considers, how�ve�, that _th� right should be made more explicit and that the 

concept of terntones, wh1ch IS preferred by many indigenous peo ples should be 

?dopted �n the declaration in the context of the right of ownership, r;ther than 
Just t�e r�ght of control (art: 14). The provision that no lands maybe taken away
fro:11 md1genous peoples w1thout theu free and informed consent (art. 12) is a
maJor advance �n �xis�ing international law. However the draft declaration is 
-:ve�ker than exIStmg mternational law in not making explicit the right of 
mdigenous peop.les t? full compensation with land for land lost, in cases where 

they agree to re�nquISh .ª certam piece of land. Another deficiency is that, again,
the .cor:es�ondmg dut1es of nation States to ensure respect for Iand and
terntonal nghts are not enumerated. 

3. Surviva! �nternational is concerned that the draft declaration appears to
make no pro�IS1on to secure the customary grazing rights of pastoral peoples 
where these ng?ts are held o_n lands that are customarily consídered to be owned 
by othe:s. �urv1val International is also concerned that the provisíon made to 
ensure md1genous control over the exploitatíon of subsurface resources is not 
adequate to defend the rights of indigenous peo ples. 

4. The draft d�cla_ration attempts to make provision to ensure that indige­
nous peoples mamtam control over their own development. ·ttowever the 

language used t? �ecure these rights is weak and ambiguous. Indigenous p�ples 
�ave made e�ph�1tly ,�lear t� the Working Group that they demand the right to
self-deter�rnat10�, �y":h1ch they mean the right to controlall their own affairs 

through the!f own 1nst1tut1ons, includíng in sorne instances the right to secession 
from the State, 7?e draft declaratíon does not extend this right to indigenous 
peoples and uses 1nstead the language of "consultation " "participation " "in-
formed consent" and so on. 

' ' 

. 5. S�rvival lnternational is committed to defend the right to self-determina­
tion. �t_icle 23 of the draft comes nearest to recognizing this right through its
re�grntio? �f a coll

7
ctive right to autonomy in matters relating to interna! 

affairs. TbIS nght, wh1le welcome in itself, falls far short of the full right to self-

CENTER FOR WORLD INDIGENOUS STUDIES 155 



Rights of Distinct Peoples 

determination. Moreover, actual e:xamples where regional autonomy has been 
granted to indigenous peoples within a nation State revea! all t� clearly how 
extensively nation States can manipulate such arrangements to thelI' advantage. 

6. Survival Intemational welcomes the fact that a Speci�l Rapporteur_has
been appointed to examine the legal complexíties that ar�e from _relat�ons 
between indigenous peoples and Sta tes secured through treat1es. Modificat10?5
in the declaration following the report of the Special Rapporteur and ns 
discussion in the Working Group should be envisaged. 

COMMENTS ON THE PREAMBIB 

Venezuela 

1. Toe passage in the first preambular paragraph relating to recognition of
the right of all individuals and groups to be different and to be r�garded as_such
is inappropriate; one fails to see how a State could crea�e � vanety of regun�s,
different for each particular person or group, when the aun m �ery commuruty 
organized as a State is precisely to ensure that all persons will be on an equal 
footing before the law. 

2. Similarly, the statement in the ninth preambular paragr_ap� to the effect
that indigenous peoples should be free to mana ge theirown a!falI's IS very general 
and could give rise to conflicts which the State must av01d. Toe State has a 
responsibility to ensure that all its inhabitants are governed and protected by 
legal rules that apply to everyone, without exception. 

United Nations Educational, Scientific and Cultural 
Organiz.ation (UNESCO) 

First preambular paragraph 

Toe "right to be different" is indeed an ambiguous notion. It could l�d to 
treating indigenous peoples in a paternalistic way because they are cons1dered 
different or to closing them up in ghettos beca use they are so different that they 
should � "protected" and hence become objects of _museology. lndeed, the �ery 
füst words of this preambular paragraph are pl.17.Zlmg: the paragraph pr�ides 
that indigenous peoples are equal to all other human beings in di�ity_ an? nghts, 
which seems to imply at the outset that on the one hand_ther:; exist_ m�1g�nous 
peoples and on the other hand "all other human �mgs. This IS sunply 
inappropriate, since indigenous peoples are human bemgs. 

Third preambular paragraph 
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Indigenous culture should be included along with the traditions, social 
structures and lands traditionally occupied by indigenous populations. 

Fourth preambular paragraph 

The use of the term "Rebellion" is misleading and makes the struggle 
against discrimination andall forms of oppression seem less legitima te. Another 
wording of this phrase is proposed, e.g. "which in turn has led them to voice their 
grievances and to organize themselves in arder to bring an end to ali forms of 
discrimination and oppression which they face." 

Seventh preambular paragraph 

UNESCO does not recornmend the use of the term "ethnodevelopment," 
which implies that indigenous peoples may be set apart and isolated from the 
benefits of the na tional society. They may very well receive separa te and unequal 
treatment. Another wording is proposed, e.g. "through development based on 
their own needs and value systems." 

Indian law Resource Center 

In the seventh preambular paragraph, it is recommended that the words 
"tbrough ethnodevelopment" be omitted. This term is unclear and may be taken 
as limiting the meaning of the paragraph. Secondly, the institutions and eco no� 
mies of indigenous societies should be strengthened as well. The paragraph 
should read: 

"Endorsing calls for the consolidation and strengthening of indigenous 
societies and their institutions, economies, cultures and traditions and compre­
hensive participation in and consultation about all relevant development ef­
forts." 

The Center would recommend adding an additional preambular paragraph 
to introduce the principie of the "right to be left alone." Toe additional 
paragraph would be as follows: 

"Believíng that States and others should respect the desire and needs of 
those indigenous peoples who wish to be left alone." 

In the ninth preambular paragraph, the Center would suggest deleting the 
pbrase, "to the greatest possible extent." In the Center's view, this phrase adds 
no significant meaning to the statement and could serve to negate the right in 
question without any particular reason. It unnecessarily limits the statement. 
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To the final preambular paragraph, the Center propases adding the follow­
ing phrase: "and recognizing that certain indigenous peoples may have additional 
and more extensive rights according to their particular characteristics and 
circumstances." 

Inuit Circumpolar Conference 

In the third preambular paragraph. it should be made more clear that the 
rights of indigenous peo ples are a direct consequence of their original use and 
occupation oftheir traditional territories. Toe Conference feels that the essen­
tial spiritual and material relationship that indigenous peoples have with their 
lands, resources and environment should be emphasized. 

In the seventh preambular paragraph, development is specifically linked to 
indigenous peoples but not to their traditional territories. Toe Conference 
believes that Inuit society and culture could be strengthened through the right of 
development and through control of and participation in orderly developmental 
activities in and affecting their territories. In addition, it should be made clear in 
the last paragraph ofthe preamble that Sta tes should take prompt and effective 
measures to implement the draft declaration but only "in conjunction with the 
indigenous peoples affected," and not unilaterally. 

As the above comments, suggestions and recommendations illustrate, 
there is a wide gap between many of the state's positions and the positions 
of indigenous na tions as reflected in views expressed by non-governmental 
organizations like the Inuit Circumpolar Conference and the lndian Law 
Resource Center. As long as the sta te's governments insist on the view tha t 
"self-determina tion eq ua tes to secession" and the sta te m ust have a bso I u te 
control over indigenous territories and peoples, it may not be possible to 

· achieve a political settlement between nations and states through and
instrument like the Draft Universal Declaration now under considera tion.
Bynot compromisingwith the indigenous nations on terms to becontained
in the Draft Declaration, state's government risk a quite natural reaction
by nations which seek greater control over their own political, economic
and social destinies. By continuing to deny the right of self-determination
to indigenous nations, and by denying the territorial integrity claimed by
Fourth World nations, states avoid reality. As many of the world's wars
now waged in the world demonstrate, Fourth World nations will not be
denied the right to freely determine their own political, economic and
social future. The Draft Universal Declaration on Rights of lndigenous
Peoples could have a profound affect on political relations in the world,
and perhaps by having terms agreeable to both nations and states, a more
peaceful world will emerge.
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Book Review: 

Dan Jacobs: The BrutaliLy o[Nations, Paragon House PublisbeIS,
1987. 383 pag�

An Intemal Matter of a Sovereign Nation, 
a review of The Brutality ofNations, by Dan 

Jacobs. 

"An intemal matter of a sovereign nation," thus United Nations 
Secretary General U Thant described the war between Nigeria and Biafra. 
What he meant ?Y t�is was that the genocide being committed by the 
government ofN1gena was not of direct concern to the United Nations. It 
was_ also not of direct concern to the governments of England and the
U�1!ed Sta_tes. The human suffering, the Ioss of lives perhaps in the
milhons, d1d not draw a reaction from the U.N., the United States or 
England, nor did it deter them from their goal of helping Nigeria retain 
control over Biafra. 

Bu_t this lackof concern would not have been publicly acceptable. Toe
sta�at10n c_:aused by th� �igerian blockade had to be covered up and 
demed. Th1s was made d1fflcult by wide publicity given to the famine and 
a world-wide relief effort to provide food to civilians in Biafra. In order to 
constrain knowledgeofthe Nigerian use of starvation as a tactic ofwar and 
to prevent food aid from reaching Biafra, the International Committee of 
the Red Cross (ICRC) was suborned into frustrating the relief efforts it 
claimed to be running. 

. The stories of starvation were denied as Biafran propaganda. Ali
rehef effort was_forced to go through the ICRC. Nigeria prevented any
�ood _fr?m reachmg Biafra while being praised by the U.S. and England for 
1ts wilhngness to allow the food in. And the Red Cross sat on its hands 
while claiming that Biafra was refusing the food in order to use the 
starvation of its people to gain world sympathy. Biafra was turned into a 
giant conce�tration camp and the war was won by Nigeria. 

. That th1s was done, and was done actively by England with the
as�1stance o� the U.S. and the U.N., is carefully Iaid out in great detail in 
th1s book. SIXty pages of notes document the sources of Jacob's informa-
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