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Executive Summary 
In i ts  October  2011 Decis ion,  the  WIPO 

General  Assembly invi ted the Intergovernmental  
Committee  (IGC)1 to  review i ts  procedures  "with a  
v iew to  enhancing the posi t ive  contr ibut ion of  
observers" .   The Secretar iat  i ssued a  Note  on  
Exis t ing  Mechanisms  fo r  Par t i c ipat ion  o f  Observer s  in  
response to  the request  to  "prepare  a  s tudy 
out l ining current  pract ices  and potent ia l  opt ions".   

 
The enclosed Comments  are  a  response to  the 
Note .  

The object ive  of  the  negotiat ions is  to  reach 

                                                        
1 The IGC is WIPO's Intergovernmental Committee on 
Intellectual Property and Genetic Resources, Traditional 
Knowledge and Folklore. 
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agreement on instrument(s)  that  wil l  "ensure  the 
ef fect ive  protect ion" of  genet ic  resources  (GRs),  
t radit ional  knowledge (TK) and tradit ional  
cul tural  express ions (TCEs).    

In  re lat ion to  Indigenous peoples  and local  
communit ies ,  "ef fect ive  protect ion" would require  
in te r  a l ia  the  fo l lowing e lements :  

•  respect ing the legal  s tatus  of  Indigenous 
peoples  as  dis t inct  "peoples" ,  consis tent  with 
internat ional  law 

•  ensuring the " ful l  and ef fect ive  part ic ipat ion” 
of  Indigenous peoples  and local  communit ies  at  
a l l  s tages  of  the  work 

•  accept ing proposals ,  without  pre-condit ions,  
for  inclusion in  draf t  texts  

•  requir ing proposals  to  be  consis tent  with 
internat ional  human r ights  law, including the 
UN Dec lara t ion  on  the  Rights  o f  Indigenous  Peop le s  
(UNDRIP) 

•  re ject ing terms or  phrases  to  avoid compliance 
with their  r ights  and re lated State  or  other  
third  party  obl igat ions.  

 

For  an impress ive  precedent  and best  pract ice  
re lat ing to  Indigenous peoples '  part ic ipat ion in  
internat ional  processes,  WIPO should consider  the 
approaches adopted in  the negotiat ions on 
UNDRIP within the United Nations.  

In  craf t ing a  new inte l lectual  property  regime,  
WIPO and member States  should not  import  
in just ices  f rom the Nagoya Pro toco l  on access  and 
benef i t  sharing.   This  is  especia l ly  important ,  
where  provis ions are  discr iminatory or  are  
otherwise  inconsis tent  with the Charte r  o f  the  
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United  Nat ions ,  Convent ion  on  Bio log ica l  Diver s i ty  or  
internat ional  human r ights  law. 

The IGC has a  s ignif icant  opportunity  to  
enhance the posi t ive  contr ibut ion of  observers  in  
i ts  work.  In  internat ional  processes,  ensuring the 
ful l  and ef fect ive  part ic ipat ion of  Indigenous 
peoples  and local  communit ies  is  an urgent  issue.   
WIPO is  encouraged to  play a  leadership role .  

 

I .   Introduction 
 

1 .  The WIPO General  Assembly is  to  be  
commended for  i ts  Decis ion to  invi te  the 
Intergovernmental  Committee  on Inte l lectual  
Property  and Genetic  Resources,  Tradit ional  
Knowledge and Folklore  (IGC) to  review i ts  
procedures.1  

 

2 .  This  Decis ion includes  the fo l lowing key 
e lements :  

 

With a  v iew to  enhancing the 
posi t ive  contr ibut ion of  observers ,  
the  General  Assembly invi tes  the 
Committee  to  review i ts  
procedures  in  this  regard.  To 
faci l i ta te  this  review, the General  
Assembly requests  the  secretar iat  
to  prepare  a  s tudy out l ining 
current  pract ices  and potent ia l  
opt ions. 2 
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3 .  The Decis ion a lso includes  the fo l lowing 
requirement to  "ensure  the ef fect ive  
protect ion" of  genet ic  resources  (GRs),  
t radit ional  knowledge (TK) and tradit ional  
cul tural  express ions (TCEs):  

 

The Committee  wil l ,  during the 
next  budgetary biennium 
(2012/2013),  and without  
pre judice  to  the work pursued in  
other  fora,  expedite  i ts  work on 
text -based negotiat ions with the 
object ive  of  reaching agreement 
on a  text(s)  of  an internat ional  
legal  instrument(s)  which wil l  
ensure  the ef fect ive  protect ion of  
GRs,  TK and TCEs.3 

 

4 .  The requirement in  the Decis ion to  "ensure  
the ef fect ive  protect ion" of  GRs,  TK and 
TCEs is  consis tent  with the Convent ion  
Es tab l i sh ing  the  Wor ld  In te l l e c tua l  Proper ty  
Organizat ion . 4  In  order  to  at ta in  i ts  
"object ive"  to  "promote the protect ion of  
inte l lectual  property  throughout  the world"5,  
WIPO, through i ts  appropriate  organs:  

 

shal l  promote the development of  
measures  designed to  faci l i ta te  
the ef f ic ient  protect ion of  
inte l lectual  property  throughout  
the world  and to  harmonize 
nat ional  legis lat ion in  this  f ie ld  
. . .6 

 



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   72  

5 .  The protect ion of  inte l lectual  property  
" throughout  the world"  would necessar i ly  
include safeguarding such property  re lat ing to  
Indigenous peoples  and local  communit ies .   
In  at  least  key respects ,  th is  would require  a  
su i  gener i s  inte l lectual  property  regime7 -  
consis tent  with the r ights ,  customs,  pract ices  
and worldviews of  such peoples  and 
communit ies .8  

 

6 .  In order  to  ensure  the "ef fect ive"  or  
"ef f ic ient"  protect ion of  GRs,  TK and TCEs,  
any new inte l lectual  property  regime would 
need to  ful ly  respect  the  legal  s tatus  and 
internat ional  human r ights  of  Indigenous 
peoples  and local  communit ies .  

 

7 .  The requirement to  "harmonize nat ional  
legis lat ion in  this  f ie ld"  of  inte l lectual  
property  (IP)  would suggest  an internat ional  
regime that  is  inclusive  of ,  and benef ic ia l  to ,  
Indigenous peoples  and local  communit ies .   
National  legis lat ion can play a  posi t ive  role  
in  advancing common object ives  and 
providing some f lexibi l i ty .   

 

8 .   However,  phrases  such as  "subject  to  
nat ional  legis lat ion" or  " in  accordance with 
domest ic  law" are  not  appropriate .  As evident  
f rom the Nagoya Pro toco l9 on access  and 
benef i t  sharing,  such phrases  continue to  be  
used to  undermine Indigenous peoples '  
human r ights  and their  inherent  nature. 10  

 

9 .  The Grand Counci l  of  the  Crees  (Eeyou 
Is tchee)  is  p leased to  respond to  the request  
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for  comments  on the WIPO Secretar iat ' s  Note  
on  Exis t ing  Mechanisms  fo r  Par t i c ipat ion  o f  
Observer s  in  the  Work  o f  the  WIPO 
Intergovernmenta l  Commit tee  on  Inte l l e c tua l  
Proper ty  and  Genet i c  Resource s ,  Tradi t ional  
Knowledge  and  Folk lore  [hereinafter  "Note"  or  
"Note  on  Exis t ing  Mechanisms  fo r  
Par t i c ipat ion"] . 11 At  the same t ime,  we 
welcome other  concerns ra ised by Indigenous 
peoples  and local  communit ies .  

 

10.  The Note  on  Exis t ing  Mechanisms  fo r  
Par t i c ipat ion  includes  the fo l lowing three  
quest ions:   

 

Is  there  any exis t ing mechanism 
or  pract ice  to  faci l i ta te  direct  
part ic ipat ion of  observers  in  the 
work of  the  IGC or  to  s trengthen 
their  capaci ty  to  contr ibute  to  the 
process  that  has  not  been 
ref lected [ in  the Note ]?  

 

What are  the opt ions for  
enhancing the exis t ing 
mechanisms and pract ices?  

 

What draf t  recommendations 
should the twentieth sess ion of  
the  IGC consider  with a  v iew to  
enhancing the posi t ive  
contr ibut ion of  observers  to  the 
work of  the  IGC? 
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11.  Prior  to  replying to  these  centra l  quest ions,  i t  
i s  necessary to  place these  quest ions in  a  
broader  context  so  as  to  a l low a more 
comprehensive analysis  of  the  chal lenges  
within WIPO. 

 

12.  A number of  key issues  re lated to  WIPO's  
current  consultat ion have been addressed in,  
or  are  l inked to,  our  Joint  Submission 
ent i t led “Nagoya Protocol  on Access  and 
Benef i t  Sharing:  Substant ive  and Procedural  
In just ices  re lat ing to  Indigenous Peoples’  
Human Rights" .12  This  Joint  Submission is  
intended to  an integral  part  of  our  present  
Comments  and is  submitted together.  

 

 

II.   Right to Full and Effective Participation 
 

 

13.  The r ight  of  Indigenous peoples  to  part ic ipate  
in  internat ional  and domest ic  decis ion-
making is  i tse l f  a  human r ight .  As Specia l  
Rapporteur  on the r ights  of  indigenous 
peoples ,  James Anaya,  underl ines:  

 

The r ight  of  indigenous peoples  to  
part ic ipate  in  decis ion-making is  
both rooted in  other  basic  human 
r ights  and essent ia l  to  the 
ef fect ive  enjoyment of  those 
r ights .  A number of  basic  human 
r ights  pr inciples  underpin the 
r ight  to  part ic ipate  and inform i ts  
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content .  These include,  among 
others ,  pr inciples  of  se l f -
determinat ion,  equal i ty ,  cul tural  
integr i ty  and property. 13 

 

14.  As af f i rmed by the United Nations 
Development Group,  “ful l  and ef fect ive  
part ic ipat ion” and free,  pr ior  and informed 
consent  (FPIC) are  important  e lements  of  
Indigenous peoples ’  r ight  of  se l f -
determinat ion. 14  Such part ic ipat ion is  a lso  a  
crucia l  aspect  of  FPIC.15 

 

15.  In i ts  s tudy on Indigenous peoples  and the 
r ight  to  part ic ipate  in  decis ion-making,  the  
UN Expert  Mechanism on the Rights  of  
Indigenous Peoples  l inks  the col lect ive  
human r ight  to  part ic ipat ion to  the r ight  to  
se l f -determinat ion.  

 

The normative  internat ional  
human r ights  f ramework for  the 
col lect ive  r ight  to  part ic ipat ion is  
the  r ight  to  se l f -determinat ion.  
Aff i rmed in  Art ic le  1  (2)  of  the  
Charter  of  the  United Nations and 
other  major  internat ional  legal  
instruments,  including common 
art ic le  1  of  the  Internat ional  
Covenant  on Economic,  Socia l  
and Cultural  Rights  and the 
Internat ional  Covenant  on Civi l  
and Pol i t ica l  Rights ,  se l f -
determinat ion is  widely  
acknowledged to  be  a  pr inciple  of  
customary internat ional  law and 
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even a  peremptory norm.16 

 

16.  The current  review of  IGC procedures  is  
t imely  and crucia l .   While  some posi t ive  s teps  
have been taken,  Indigenous peoples  s t i l l  do 
not  enjoy the r ight  to  " ful l  and ef fect ive  
part ic ipat ion" in  WIPO.  I t  i s  cr i t ica l  that  
such part ic ipat ion be ensured at  a l l  s tages  of  
the  work within the Organizat ion.17 

 

17.  Proposals  by Indigenous peoples  and local  
communit ies  should be accepted without  
condit ions for  inclusion in  draf t  texts . 18  At  
any s tage of  the  negotiat ions,  consensus 
should not  be  a  requirement. 19  In  no case  
should consensus undermine the r ights  of  
Indigenous peoples  and local  communit ies ,  
and re lated State  or  third  party  obl igat ions 
must  not  be  diminished to  their  detr iment.   
As concluded by the Expert  Mechanism on 
the Rights  of  Indigenous Peoples:  

 

Respect  for  indigenous peoples ’  
r ight  to  part ic ipate  in  decis ion 
making is  essent ia l  for  achieving 
internat ional  sol idari ty  and 
harmonious and cooperat ive  
re lat ions.  Consensus is  not  a  
legi t imate  approach i f  i t s  
intent ion or  e f fect  i s  to  undermine 
the human r ights  of  indigenous 
peoples .  Where benef ic ia l  or  
necessary,  a l ternat ive  negotiat ion 
frameworks should be considered,  
consis tent  with States ’  obl igat ions 
in  the Charter  of  the  United 
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Nations and other  internat ional  
human r ights  law. 20 

 

18.  In internat ional  forums and processes,  unfair  
procedures  are  undermining the pr inciples  of  
just ice,  democracy,  non-discr iminat ion,  
respect  for  human r ights  and rule  of  law.  The 
UN Expert  Mechanism on the Rights  of  
Indigenous Peoples  highl ights  in  i ts  Final  
r epor t  o f  the  s tudy  on  indigenous  peop le s  and  the  
r ight  to  par t i c ipate  in  dec i s ion-making :  

 

Reform of  internat ional  and 
regional  processes  involving 
indigenous peoples  should be a  
major  pr ior i ty  and concern.21 

 

19.  The UN Permanent  Forum on Indigenous 
Issues  urges  WIPO and other  internat ional  
bodies  and forums to  faci l i ta te  Indigenous 
peoples '  part ic ipat ion 22 and uses  UNDRIP as  
the s tandard:  

 

The Permanent  Forum recognizes  
the r ight  to  part ic ipate  in  
decis ion-making and the 
importance of  mechanisms and 
procedures  for  the ful l  and 
ef fect ive  part ic ipat ion of  
indigenous peoples  in  re lat ion to  
art ic le  18 of  the  United Nations 
Declarat ion on the Rights  of  
Indigenous Peoples . 23 
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20.  UNDRIP includes a  wide range of  
interre lated or  mutual ly  re inforcing 
provis ions that ,  in  their  e f fect ,  require  the 
ful l  and ef fect ive  part ic ipat ion of  Indigenous 
peoples .24  

 

21.  The internat ional  community  is  widely  
support ive  of  this  r ight  and pr inciple ,  
including the General  Assembly,25 specia l ized 
agencies ,26 nat ional  human r ights  
inst i tut ions 27 and Indigenous peoples . 28 As the 
Afr ican Commission on Human and Peoples’  
Rights  has  concluded:  

 

[UNDRIP] … prohibi ts  
d iscr iminat ion against  indigenous 
peoples  and promotes  their  fu l l  
and ef fect ive  part ic ipat ion in  a l l  
matters  that  concern them.29 

 

22.  Ensuring Indigenous peoples '  r ight  to  ful l  and 
ef fect ive  part ic ipat ion is  consis tent  with 
pr inciples  of  democracy,  as  wel l  as  respect  
for  human r ights  and the rule  of  law.30  As 
indicated in  the 2005 World  Summit  Outcome  
adopted by consensus at  the  UN General  
Assembly,  these  pr inciples  are  " inter l inked 
and mutual ly  re inforcing":  

 

We [Heads of  State  and 
Government]  recommit  ourselves  
to  act ively  protect ing and 
promoting a l l  human r ights ,  the  
rule  of  law and democracy and 
recognize that  they are  
inter l inked and mutual ly  
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re inforcing and that  they belong 
to  the universal  and indivis ib le  
core  values  and principles  of  the  
United Nations . . . 31   

 

23.  WIPO and States  Part ies  have a  
responsibi l i ty  to  ensure  a  democrat ic  and fa ir  
process .   A major  factor  impeding the ful l  
and ef fect ive  part ic ipat ion of  Indigenous 
peoples  is  their  lack of  f inancia l  and other  
support .   Adequate  numbers  of  
representat ives  f rom each region should have 
funding to  part ic ipate  ful ly  in  the current  
negotiat ions at  a l l  levels .  

 

24.  Specia l  Rapporteur  James Anaya has  
emphasized the need for  reforms and 
capaci ty-bui lding:  

 

Potent ia l  re forms within 
internat ional  inst i tut ions and 
plat forms of  decis ion-making that  
af fect  indigenous peoples ’  l ives  
should be c lose ly  examined . . .  
Financia l  and administrat ive  
support  should be maintained and 
expanded as  necessary to  ensure  
that  indigenous peoples  can 
part ic ipate  e f fect ively  in  
internat ional  forums. 32 

 

III.   Human Rights Obligations of States and 
WIPO 
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25.  In address ing inte l lectual  property,  the  
centra l  i ssues  within the IGC are  GR, TK 
and TCEs.   Al l  three  issues  involve human 
r ights  re lat ing to  Indigenous peoples  and 
local  communit ies .  

 

26.  In the internat ional  human r ights  
Covenants ,  the  r ight  of  se l f -determinat ion -  
which includes  the r ight  to  natural  
resources  -  has  been repeatedly  confirmed 
to  apply  to  the world’s  Indigenous 
peoples . 33 

 

27.  Inte l lectual  property  r ights  should not  
prevai l  over  the human r ights  of  Indigenous 
peoples .   In  regard to  any future  WIPO 
regime,  the UN General  Assembly by 
consensus cal led for  adequate  protect ions:  

 

The ongoing discussion of  the  
World Inte l lectual  Property  
Organizat ion 
Intergovernmental  Committee  
on Inte l lectual  Property  and 
Genetic  Resources,  
Tradit ional  Knowledge and 
Folklore  should have as  i ts  
c lear  object ive the continued 
development of  mechanisms,  
systems and tools  that  
adequately  protect  the  genet ic  
resources,  t radit ional  
knowledge and express ions of  
cul ture  of  indigenous peoples  
at  the  nat ional ,  regional  and 
internat ional  levels . 34 
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28.  The UN Committee  on Economic,  Socia l  
and Cultural  Rights  highl ighted the 
s ignif icance of  col lect ive  and individual  
human r ights  as  compared with inte l lectual  
property  regimes:  

 

Whereas  the human r ight  to  
benef i t  f rom the protect ion of  
the  moral  and mater ia l  
interests  resul t ing from one’s  
sc ient i f ic ,  l i terary  and art is t ic  
product ions safeguards the 
personal  l ink between authors  
and their  creat ions and 
between peoples ,  communit ies ,  
or  other  groups and their  
col lect ive  cul tural  her i tage . . .  
inte l lectual  property  regimes 
pr imari ly  protect  business  and 
corporate  interests  and 
investments . 35 

 

29.  In i ts  resolut ion on Inte l l e c tua l  proper ty  
r ight s  and  human r ights ,  the  UN Sub-
Commission on the Promotion and 
Protect ion of  Human Rights :  "Remind[ed]  
a l l  Governments  of  the  pr imacy of  human 
r ights  obl igat ions over  economic pol ic ies  
and agreements”.36  The Sub-Commission 
requested:  

 

intergovernmental  organizat ions to  
integrate  into their  pol ic ies ,  pract ices  and 
operat ions,  provis ions,  in  accordance with 
internat ional  human r ights  obl igat ions and 
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pr inciples ,  that  protect  the  socia l  funct ion 
of  inte l lectual  property  . . . 37 

 

30.  Whenever  human r ights  are  at  i ssue,  States  
are  required to  act  in  accordance with their  
human r ights  obl igat ions.   As required by 
the Charte r  o f  the  Uni ted  Nat ions ,  the  UN and 
i ts  member States  have a  duty to  promote 
“universal  respect  for ,  and observance of ,  
human r ights  and fundamental  f reedoms for  
a l l  without  dis t inct ion”.38 

 

31.  Artic le  103 of  the  Charte r  o f  the  Uni ted  
Nat ions  provides  for  the paramountcy of  the  
Charte r ,  in  the event  of  a  conf l ic t  re lat ing to  
State  obl igat ions:  
 
In the event  of  a  conf l ic t  between the 
obl igat ions of  the  Members  of  the  United 
Nations under  the present  Charter  and their  
obl igat ions under  any other  internat ional  
agreement,  their  obl igat ions under  the 
present  Charter  shal l  prevai l .  

 
32.  Similar ly ,  ar t ic le  30(1)  of  the  Vienna 

Convent ion  on  the  Law o f  Treat i e s 39 provides:  
 

Subject  to  Art ic le  103 of  the  
Charter  of  the  United Nations,  
the  r ights  and obl igat ions of  
States  part ies  to  success ive  
t reat ies  re lat ing to  the same 
subject -matter  shal l  be  
determined in  accordance with 
the fo l lowing paragraphs. 40 
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33.  Therefore,  States  could not  c ircumvent  or  
diminish their  human r ights  obl igat ions 
under  the Charte r  through any new IP 
regime within WIPO.41 

 

34.  Internat ional  organizat ions a lso have a  
wide range of  obl igat ions that  include 
human r ights .   In  the Advisory Opinion,  the 
Internat ional  Court  of  Just ice  rule  in  
Interpre ta t ion  o f  the  Agreement  o f  25  March  
1951  Between  the  WHO and Egypt :  

 

Internat ional  organizat ions 
are  subjects  of  internat ional  
law and,  as  such,  are  bound by 
any obl igat ions incumbent  
upon them under  general  rules  
of  internat ional  law, under  
their  const i tut ions or  under  
internat ional  agreements  to  
which they are  part ies .42 

 

35.  The UN Committee  on Economic,  Socia l  
and Cultural  Rights  has  cal led upon UN 
organs and specia l ized agencies ,  such as  
WIPO, to  take into account  human r ights  
pr inciples  and obl igat ions in  their  work:  

 

United Nations organs,  as  wel l  
as  specia l ized agencies ,  
should,  within their  f ie lds  of  
competence and in  accordance 
with art ic les  22 and 23 of  the  
Covenant,  take internat ional  
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measures  l ikely  to  contr ibute  
to  the ef fect ive  
implementat ion of  ar t ic le  15,  
paragraph 1  (c) .   In  part icular ,  
WIPO, UNESCO, FAO, WHO 
and other  re levant  agencies ,  
organs and mechanisms of  the  
United Nations are  cal led 
upon to  intensi fy  their  e f forts  
to  take into account  human 
r ights  pr inciples  and 
obl igat ions in  their  work 
concerning the protect ion of  
the  moral  and mater ia l  
benef i ts  resul t ing from one’s  
sc ient i f ic ,  l i terary  and art is t ic  
product ions,  in  cooperat ion 
with the Off ice  of  the  High 
Commissioner  for  Human 
Rights . 43 

 

36.  In the 2005 World  Summit  Outcome ,  the  
Heads of  State  and Government 
emphasized:  "We . . .  ca l l  upon al l  parts  of  
the  United Nations to  promote human 
r ights  and fundamental  f reedoms in  
accordance with their  mandates."44  This  
would apply,  in te r  a l ia ,  to  WIPO and other  
UN specia l ized agencies .   Yet  States  in  the 
WIPO and Convention on Biological  
Divers i ty  (CBD) processes  appear  res is tant  
to  respect ing and protect ing Indigenous 
peoples '  human r ights  and ful f i l l ing re lated 
State  obl igat ions.  
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37.  Within the present  IGC process ,  i t  i s  not  
the purpose to  s trengthen the exis t ing IP 
regime in  favour of  States ,  mult inat ional  
corporat ions and other  ent i t ies .   In  diverse  
s i tuat ions,  the  current  IP system is  
ser iously  imbalanced and there  is  a  great  
deal  a t  s take for  Indigenous peoples  and 
local  communit ies .45 Chidi  Oguamanam 
highl ights :  

 

For  a  people  whose 
re lat ionship of  dependence 
with their  ecosystem is  f i rs t  
nature  and a  basis  for  their  
knowledge and socioeconomic 
and cul tural  l i fe  . . . ,  
inte l lectual  property 's  ro le  in  
knowledge enclosure  is  a  
fundamental  human r ights  
issue bordering on l i fe  and 
survival . 46 

 

38.  Clearly  the pr imacy of  human r ights  must  
apply  to  non-human r ights  aspects  of  
inte l lectual  property  r ights .  Peter  Yu 
af f i rms:  

 

. . .   internat ional  human 
r ights  t reat ies  do not  protect  
the  remaining non-human 
r ights  at tr ibutes  of  inte l lectual  
property  r ights  or  those forms 
of  inte l lectual  property  r ights  
that  have no human r ights  
basis  a t  a l l .  . . .  [S] tates  have 
duties  to  take into 
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considerat ion their  human 
r ights  obl igat ions in  the 
implementat ion of  inte l lectual  
property  pol ic ies  and 
agreements  and to  subordinate  
those pol ic ies  and agreements  
to  human r ights  protect ion in  
the event  of  a  conf l ic t  between 
the two.47 

 

39.  Address ing human r ights  issues  in  the 
context  of  an internat ional  IP regime can be 
complex.  Some at tr ibutes  of  inte l lectual  
property  are  included in  human r ights  
instruments.   Examples  include the r ights  in  
art ic le  27(2)  of  Universa l  Dec lara t ion  o f  
Human Rights  and art ic le  15(1)(c)  of  the  
Internat ional  Covenant  on  Economic ,  Soc ia l  
and  Cul tura l  Rights . 48  Where "some 
at tr ibutes  of  inte l lectual  property  r ights  are  
protected in  internat ional  or  regional  
human r ights  instruments  . . .  a  careful  and 
nuanced analysis  of  the  var ious at tr ibutes  of  
inte l lectual  property  r ights  is  in  order" . 49 

 

40.  I t  i s  important  to  emphasize  here  that  
Indigenous peoples ’  col lect ive  r ights  are  
human r ights .   The UN Human Rights  
Counci l  has  permanently  included the 
“r ights  of  peoples” under  the agenda i tem 
“Promotion and protect ion of  a l l  human 
r ights" . 50  

 

41.  Based on the past  thir ty  years ,  there  is  a  
wel l -es tabl ished pract ice  to  address  
Indigenous peoples ’  col lect ive  r ights  within 
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internat ional  and regional  human r ights  
systems. 51 Even where  internat ional  human 
r ights  instruments  af f i rm the human r ights  
of  individuals ,  such provis ions are  being 
interpreted to  a lso include Indigenous 
peoples '  col lect ive  human r ights .  

 

42.  Such interpretat ions are  ful ly  consis tent  
with internat ional  law.52  Although some 
States  refuse  to  af f i rm that  Indigenous 
peoples '  col lect ive  r ights  are  human r ights ,  
WIPO has an obl igat ion under  the Charte r  o f  
the  Uni ted  Nat ions  to  insis t  that  the  new 
proposed internat ional  IP regime adhere  to  
internat ional  human r ights  law. 

 

43.  Where States  const i tute  the decis ion-making 
bodies  of  internat ional  organizat ions,  those 
States  cannot  neglect  their  internat ional  
human r ights  obl igat ions s imply by act ing 
through such organizat ions.53  The 
Internat ional  Law Commission provides:  

 

A State  member of  an 
internat ional  organizat ion 
incurs  internat ional  
responsibi l i ty  i f ,  by  taking 
advantage of  the  fact  that  the  
organizat ion has  competence 
in  re lat ion to  the subject -
matter  of  one of  the  State ’s  
internat ional  obl igat ions,  i t  
c i rcumvents  that  obl igat ion by 
causing the organizat ion to  
commit  an act  that ,  i f  
committed by the State ,  would 
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have const i tuted a  breach of  
the  obl igat ion. 54 

 

44.  The prohibi t ion against  racia l  
d iscr iminat ion is  a  peremptory norm. 55  
Therefore,  even i f  d iscr iminatory provis ions 
were  adopted by consensus among Part ies  
in  an internat ional  organizat ion,  these  
provis ions would have no legi t imacy or  
val idi ty .  

 

IV.  Significance of UNDRIP in the Human 
Rights Context 

 

 

45.  The United  Nat ions  Dec lara t ion  on  the  Rights  
o f  Indigenous  Peop le s  (UNDRIP) was 
overwhelmingly  adopted by States  at  the  
General  Assembly in  September 2007.   
S ince that  t ime,  each of  the  four  opposing 
States  –  Austra l ia ,  New Zealand,  Canada 
and the United States  –  has  reversed i ts  
posi t ion and endorsed UNDRIP.  

 

46.  The Off ice  of  the  High Commissioner  for  
Human Rights  has  highl ighted the far -
reaching s ignif icance of  UNDRIP as  a  
universal 56 human r ights  instrument which 
now has achieved g lobal  consensus:  

 

The Declarat ion is  now 
among the most  widely  
accepted UN human r ights  
instruments.   I t  i s  the  most  
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comprehensive s tatement  
address ing the human r ights  
of  indigenous peoples  to  
date,  es tabl ishing col lect ive  
r ights  and minimum 
standards on survival ,  
d ignity,  and wel lbeing to  a  
greater  extent  than any 
other  internat ional  text . 57 

 

47.  The Afr ican Commission on Human and 
Peoples '  Rights  has  character ized UNDRIP 
as  "a  universal  internat ional  human r ights  
instrument that  has  at ta ined consensus 
among UN Member States" .58 The 
Commission has  appl ied UNDRIP to  
specia l ized agencies 59 and Afr ican States . 60 

 

48.  UN treaty  bodies  are  increasingly  using 
UNDRIP to  interpret  Indigenous r ights  and 
State  obl igat ions in  exis t ing human r ights  
t reat ies ,  as  wel l  as  encouraging i ts  
implementat ion.61  

 

49.  States  cannot  avoid Indigenous peoples ’  
human r ights  and re lated State  obl igat ions 
in  UNDRIP by at tempting to  diminish or  
disregard the legal  s ignif icance of  the  
Declarat ion  when address ing inte l lectual  
property,  b iodivers i ty ,  c l imate  change and 
other  internat ional  issues.  

 

50.  UNDRIP was adopted as  an Annex to  a  
General  Assembly resolut ion,  which is  
general ly  non-binding.   However,  under  
internat ional  and domest ic  law, the 
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Declarat ion  has  diverse  legal  e f fects .62  UN 
Specia l  Rapporteur  on the r ights  of  
indigenous peoples ,  James Anaya,  descr ibes  
UNDRIP as  “a pol i t ica l ,  moral  and legal  
imperat ive  … within the framework of  the  
human r ights  object ives  of  the  Charter  of  
the  United Nations”. 63 Anaya further  
concludes:  

 

… the Declarat ion bui lds  
upon fundamental  human 
r ights  and pr inciples ,  such as  
non-discr iminat ion,  se l f -
determinat ion and cul tural  
integr i ty,  which are  
incorporated into widely  
rat i f ied human r ights  t reat ies .  
In  addit ion,  core  pr inciples  of  
the  Declarat ion can be seen to  
be  general ly  accepted within 
internat ional  and State  
pract ice,  and hence to  that  
extent  the Declarat ion ref lects  
customary internat ional  law. 64 

 

51.  Indigenous peoples ’  cul tural  r ights  are  
human r ights . 65  As af f i rmed in  the 2010 
Repor t  o f  the  independent  exper t  in  the  f i e ld  o f  
cu l tura l  r ight s ,  their  exis tence is  “a  real i ty  in  
internat ional  human r ights  law today,  in  
part icular  in  the United Nations 
Declarat ion on the Rights  of  Indigenous 
Peoples.”66  Such cul tural  r ights  are  integral  
to  WIPO's  proposed internat ional  IP 
regime,  Convent ion  on  Bio log ica l  Diver s i ty  
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and Nagoya Pro toco l  and their  respect ive  
interpretat ions:  

 

. . .  cul tural  r ights  re late  to  
a  broad range of  issues,  such 
as  . . .  language;  ident i ty  . . .  the  
conduct  of  cul tural  pract ices  
and access  to  tangible  and 
intangible  cul tural  her i tage.  . . .  
They may also be considered 
as  protec t ing  acce s s  to  cu l tura l  
her i tage  and  re source s  that  a l low 
such identi f icat ion and 
development processes  to  take 
place.67 

 

52.  In UNDRIP, art ic le  31 is  especia l ly  re levant  
and important .  Art ic le  31(1)  af f i rms that  
Indigenous peoples  have,  in te r  a l ia ,  the  
“r ight  to  maintain,  control ,  protect  and 
develop their  cul tural  her i tage,  t radit ional  
knowledge and tradit ional  cul tural  
express ions,  … including … genet ic  
resources  . . .  They a lso have the r ight  to  
maintain,  control ,  protect  and develop their  
inte l lectual  property  over  such cul tural  
her i tage,  t radit ional  knowledge,  and 
tradit ional  cul tural  express ions.”.  

 

53.  Artic le  31(2)  provides:  “In conjunct ion with 
indigenous peoples ,  States  shal l  take 
ef fect ive  measures  to  recognize and protect  
the  exercise  of  these  r ights .”  When art ic le  
31 is  read in  the context  of  the  whole  
Declarat ion ,  States  have a  duty to  “respect ,  



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   92  

protect  and ful f i l l”  such r ights  as  required 
by internat ional  law. 68  

 

54.  Artic le  31 af f i rms an essent ia l  aspect  of  
Indigenous cul tural  r ights  and re lated State  
obl igat ions in  the Declarat ion ,  which 
together  const i tute  a  r ight  to  cul tural  
integr i ty .69 These cul tural  r ights ,  when read 
together  with Indigenous peoples ’  “r ight  to  
l ive  in  … peace and securi ty  as  dis t inct  
peoples” (ar t .  7(2)) ,  const i tute  a  r ight  to  
cul tural  securi ty .  

 

55.  In i ts  2010 "Information Note"  to  the 
Permanent  Forum on Indigenous Issues,  
WIPO acknowledges  the importance of  
implementing art ic le  31 of  UNDRIP as  
fo l lows:  

 

The scope and content  of  
the  work of  the  IGC could be 
seen as  an important  
contr ibut ion to  
implementat ion of  Art ic le  31 
of  the  UN Declarat ion on the 
Rights  of  Indigenous Peoples  
. . .  which provides,  in te r  a l ia ,  
that  indigenous peoples  “have 
the r ight  to  maintain,  control ,  
protect  and develop their  
cul tural  her i tage,  t radit ional  
knowledge and tradit ional  
cul tural  express ion”.70 

 

56.  The Permanent  Forum on Indigenous Issues  
urges  a l l  UN specia l ized agencies ,  including 
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WIPO, to  adopt  a  human r ights -based 
approach as  fo l lows:  

 
Given the importance of  

the  ful l  range of  the  human 
r ights  of  indigenous peoples ,  
including tradit ional  
knowledge . . .  the  Permanent  
Forum cal ls  on a l l  United 
Nations agencies  and 
intergovernmental  agencies  to  
implement pol ic ies ,  
procedures  and mechanisms 
that  ensure  the r ight  of  
indigenous peoples  to  f ree,  
pr ior  and informed consent  
consis tent  with their  r ight  to  
se l f -determinat ion as  ref lected 
in  common art ic le  1  of  the  
Internat ional  Covenants  on 
Civi l  and Pol i t ica l  Rights  and 
on Economic,  Socia l  and 
Cultural  Rights  . . .71 

 

57.  Artic le  42 of  UNDRIP expl ic i t ly  requires  
UN special ized agencies  to  promote respect  
and i ts  fu l l  appl icat ion and fol low up i ts  
e f fect iveness:  

 

The United Nations,  i ts  
bodies ,  including the 
Permanent  Forum on 
Indigenous Issues,  and 
specia l ized agencies  . . .  and 
States  shal l  promote respect  
for  and ful l  appl icat ion of  the  
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provis ions of  this  Declarat ion 
and fol low up the ef fect iveness  
of  this  Declarat ion.  

 

58.  As elaborated in  these  Comments,  States  
and specia l ized agencies  -  such as  WIPO -  
have internat ional  responsibi l i t ies  to  
respect ,  protect  and ful f i l l  human r ights  
re lat ing to  Indigenous peoples  and local  
communit ies .72 

 

 

V.  Relevant Problems and Challenges in 
Nagoya Protocol  

 

 

59. The new intellectual property (IP) regime being 
negotiated within WIPO will address GR and TK of 
Indigenous peoples and local communities. In key 
respects, these two issues are addressed in a substandard 
manner in the Nagoya Protocol.  Parties participating in 
WIPO are relying upon the terms of the Protocol in 
crafting a new IP regime. 
 

60.  WIPO should not  s imply import  in just ices  
f rom the Protoco l  into  a  new inte l lectual  
property  regime.   A number of  important  
aspects  lack val idi ty  or  legi t imacy,  which 
are  br ie f ly  summarized below.  

 

61.  The new Protoco l  implements  a  centra l  
object ive  of  the  1992 Convent ion  on  
Bio log ica l  Diver s i ty .73  With respect  to  the 
object ive  of  benef i t  sharing ar is ing from 
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genet ic  resources,  the  Convent ion  requires  
that  such sharing be “fair  and equitable  . . .  
taking into account  a l l  r ights”. 74  S tates  are  
required to  exploi t  their  own genet ic  
resources  “ in  accordance with the  Charter  
of  the  United Nations and the pr inciples  of  
internat ional  law”.75  

 
62.  Despite  the obl igat ion to  take into account  

"a l l"  r ights  to  genet ic  resources,  the  Protoco l  
does  not  take a  r ights -based approach.   In  
the operat ive  paragraphs,  speci f ic  re ferences 
are  made to  the "r ights"  of  Indigenous 
peoples  and local  communit ies  so le ly  when 
the apparent  intent  is  to  severely  l imit  or  
dispossess  them of  their  r ights  to  genet ic  
resources.76 

 

63.  In regard to  access  and benef i t  sharing of  
genet ic  resources,  only  “establ ished” r ights  
–  and not  other  r ights  based on customary 
use  –  appear  to  receive  some protect ion 
under  domest ic  legis lat ion.77  Such kinds of  
dis t inct ions have been held to  be  
discr iminatory by the Committee  on the 
El iminat ion of  Racia l  Discr iminat ion, 78 as  
underl ined by the Permanent  Forum on 
Indigenous Issues. 79  

 
64.  Such “establ ished” r ights  might  only  refer  

to  s i tuat ions where  a  part icular  Indigenous 
people  or  local  community  can demonstrate  
that  i ts  r ight  to  genet ic  resources  is  
a f f i rmed by domest ic  legis lat ion,  agreement 
or  judic ia l  rul ing.80   This  would be a  gross  
dis tort ion of  the  or ig inal  intent .81  Massive  
dispossess ions could resul t  g lobal ly  f rom 
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such an arbi trary  approach inconsis tent  
with the Convent ion .82 

 

65.  Such dispossess ions are  beginning to  occur.   
In  regard to  implementing the Nagoya 
Pro toco l ,  the  government of  Canada issued a  
draf t  domest ic  pol icy  and re lated documents  
in  September 2011.   Among the many 
in just ices ,  the  government indicated that  
"establ ished" r ights  to  genet ic  resources  
would only  include those Aboriginal  
peoples  with "completed comprehensive 
land-c la im and se l f -government 
agreements" . 83 

 

66.  In a  Joint  Submission,  Firs t  Nations across  
Canada responded that  the  "proposed pol icy  
perpetuates  the discr iminatory approach on 
genet ic  resource r ights  that  the  Canadian 
government insis ted upon during the 
negotiat ions". 84  In  l ight  of  this  and other  
shortcomings,  the  Submission concluded:  

 
Canada has prepared a  

draf t  domest ic  pol icy  and 
approach that  -  i f  implemented 
in  re lat ion to  Indigenous 
peoples  -  would "defeat  the  
object  and purpose"  of  the  
t reaty  pr ior  to  rat i f icat ion in  
many crucia l  ways.  Canada 's  
approach to  s igning the 
Protoco l  i s  not  consis tent  with 
internat ional  law and cannot  
be  supported. 85 
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67.  In regard to  the Nagoya Pro toco l ,  other  
substantive injustices  include in te r  a l ia  the  
fo l lowing:  

 

•  Indigenous peoples ’  human r ights  
concerns were  largely  disregarded,  contrary to  
the Part ies ’  obl igat ions in  the Charte r  o f  the  
Uni ted  Nat ions ,  Convent ion  on  Bio log ica l  
Diver s i ty  and other  internat ional  law; 86 

 

•  progress ive  internat ional  s tandards,  
such as  the United  Nat ions  Dec lara t ion  on  the  
Rights  o f  Indigenous  Peop le s  (UNDRIP) were  
not  fu l ly  respected –  despi te  the obl igat ion in  
the Protoco l  that  i t  be  implemented “in a  
mutual ly  support ive  manner  with other  
internat ional  instruments”;87 

 

•   repeated use  of  ambiguous and 
quest ionable  phrases,  such as  “subject  to  
nat ional  legis lat ion” and “in accordance with 
nat ional  legis lat ion” is  not  consis tent  with the 
requirement that  nat ional  legis lat ion be 
suppor t ive  o f  the  “fair  and equitable” object ive  
of  benef i t  sharing; 88 

 

•  excess ive  re l iance on nat ional  
legis lat ion is  l ike ly  to  lead to  ser ious 
abuses,  in  l ight  of  the  his tory of  v iolat ions 
and the Protoco l ’ s  lack of  a  balanced 
framework;  

 

•  the  phrase  “ indigenous and local  
communit ies”  is  used throughout  the 
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Protoco l ,  even though “indigenous peoples” 
is  the  term now used for  such peoples  in  the 
internat ional  human r ights  system. Such 
denial  of  s tatus  of ten leads to  a  denial  of  
se l f -determinat ion and other  r ights ,  which 
would be discr iminatory;89 

 

•  “prior  and informed consent”  of  
Indigenous peoples  was included in  the 
Protoco l ,  but  regret ful ly  quest ionable  and 
ambiguous terms were added that  some 
States  are  l ikely  to  use  to  c ircumvent  the 
obl igat ion of  consent.90 

 

68.  Unfair  procedures  of ten lead to  
discr iminat ion and other  v iolat ions of  
Indigenous peoples '  substant ive  human 
r ights .   In  regard to  the Protoco l ,  procedural  
injustices  include in te r  a l ia  the  fo l lowing:  

 

•  The procedural  
dimensions of  Indigenous 
peoples ’  r ight  to  “ful l  and 
ef fect ive  part ic ipat ion” were 
not  respected during the 
negotiat ions of  the  Protoco l  
and in  i ts  f inal  text ; 91  

 

•  in  re lat ion to  the 
formulat ion and adoption of  
nat ional  legis lat ion and other  
measures,  the  democrat ic  
requirement  of  “ful l  and 
ef fect ive  part ic ipat ion” of  
Indigenous peoples  and local  



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   99  

communit ies  is  v ir tual ly  
unaddressed;92 

 

•  key provis ions re lat ing 
to  UNDRIP and “establ ished” 
r ights  to  genet ic  resources  
were  negotiated in  c losed 
meet ings,  where  
representat ives  of  Indigenous 
peoples  and local  communit ies  
were  expl ic i t ly  excluded;93 and 

 

•  some States  exploi ted 
the pract ice  of  seeking 
consensus among the Part ies ,  
with a  v iew to  diminishing or  
ignoring the r ights  of  
Indigenous peoples  and local  
communit ies  and applying the 
lowes t  common denominator  
among the Part ies ’  posi t ions.94 

 

69.  The above in just ices  exempli fy  what  
pre judic ia l  act ions are  l ikely  to  resul t  when 
there  is   a  lack of  an expl ic i t  and pr incipled 
framework for  t reaty  negotiat ions re lat ing 
to  the r ights  of  Indigenous peoples  and 
local  communit ies .   To ensure  fa ir  and 
honourable  implementat ion,  a  legal ly-
binding human r ights -based approach 
should have been entrenched in  the Protoco l .  

 

70.  When address ing diverse  State  concerns,  
States  Part ies  made ef forts  to  careful ly  
consider  re lated internat ional  law in  a  fa ir  
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and equitable  manner  and avoid 
discr iminat ion.   In  contrast ,  a  much 
di f ferent  and lesser  s tandard was appl ied to  
Indigenous peoples  and local  communit ies .   
Essent ia l  pr inciples  of  democracy,  respect  
for  human r ights  and rule  of  law were too 
often denied or  ignored.  

 

71.  In view of  the above def ic iencies ,  i t  would 
not  be  consis tent  with the obl igat ions of  
WIPO and States  Part ies  to  s imply indicate  
that  the  proposed new internat ional  IP 
regime wil l  harmonize with the Nagoya 
Pro toco l .    

 

 

VI.  Response to Questions in Note on 
Existing Mechanisms for Participation 

 

 

72.  In responding to  the three  quest ions posed in  
the WIPO Secretar iat ' s  Note ,  i t  i s  important  
to  ful ly  take into account  other  crucia l  
e lements  in  the WIPO General  Assembly 's  
Decis ion.  

 

The Committee  wil l ,  
during the next  budgetary 
biennium (2012/2013),  and 
without  pre judice  to  the work 
pursued in  other  fora,  expedite  
i ts  work on text -based 
negotiat ions with the object ive  
of  reaching agreement on a  
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text(s)  of  an internat ional  
legal  instrument(s)  which wil l  
ensure  the ef fect ive  protect ion 
of  GRs,  TK and TCEs.  

 

Question 1:  

 

Is  there  any exis t ing 
mechanism or  pract ice  to  
faci l i ta te  direct  part ic ipat ion 
of  observers  in  the work of  the  
IGC or  to  s trengthen their  
capaci ty  to  contr ibute  to  the 
process  that  has  not  been 
ref lected [ in  the Note ]?  

 

73.  In addit ion to  those in  the Note ,  there  are  
exis t ing mechanisms and pract ices  to  
faci l i ta te  direct  part ic ipat ion of  Indigenous 
peoples  and local  communit ies  in  the work of  
the  IGC.  There  are  a lso mechanisms and 
pract ices  to  s trengthen their  capaci ty  to  
contr ibute  to  the process .  

 

Mechanisms and pract ices  to  faci l i ta te  direct  
part ic ipat ion 

 

74.  A major  impediment  faced by Indigenous 
peoples  and local  communit ies  has  been the 
rules  of  procedure in  internat ional  processes  
and forums.   In  regard to  the WIPO General  
Rules  of  Procedure,  the  rules  were  devised 
decades ago and are  not  ref lect ive  of  the  r ight  
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o f  Indigenous peoples  and local  communit ies  
to  " ful l  and ef fect ive  part ic ipat ion". 95 

 

75.  An exist ing best  pract ice  at  the  internat ional  
level  re lates  to  the former UN Commission 
on Human Rights '  open-ended,  intersess ional  
working group that  considered the draf t  UN 
Declarat ion on the Rights  of  Indigenous 
Peoples  f rom 1995-2006.   In  order  to  avoid 
s tr ingent  rules  of  procedure and ensure  ful l  
and ef fect ive  part ic ipat ion by Indigenous 
peoples ,  the  meet ings  of  the  working group 
were declared to  be  informal.   

 

76.  In this  way,  democrat ic  Indigenous 
part ic ipat ion and discussion was consis tent ly  
ensured.  State  and Indigenous representat ives  
had equal  r ights  to  table  proposals ,  without  
pre-condit ions.   When key decis ions had to  
be  taken,  the formal  meet ing of  the  working 
group was resumed.  

 

77.  In re lat ion to  this  s tandard-set t ing process  on 
the UN Dec lara t ion ,  i t  was agreed that  any 
consensus on the draf t  text  would need to  
include both States  and Indigenous peoples .   
Otherwise,  i t  would not  have been possib le  to  
reach a  compromise  and achieve a  just  and 
balanced human r ights  instrument.  

 

78.  The Chair  of  the  working group on the 
Declarat ion  made i t  c lear  that  any consensus 
would include both States  and Indigenous 
peoples .  While  achieving consensus was 
desirable ,  no s tr ic t  requirement  was imposed .   
S tate  and Indigenous representat ives  had 
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equal  r ights  to  make interventions and 
propose text .  

 

79.  When a draf t  text  was sent  by the working 
group Chair  to  the newly-created Human 
Rights  Counci l  in  2006,  an overwhelming 
number of  States  supported the text .   
Subsequently ,  the  Afr ican Group of  States  
negotiated nine amendments  to  the text ,  and 
the Indigenous Caucus supported the revised 
text .   State  and Indigenous support  continued 
up to  and including the adoption of  UNDRIP 
at  the  General  Assembly in  September 2007.  

 

80.  Thus,  in  regard to  the negotiat ions on the UN 
Dec lara t ion ,  an inclusive  and democrat ic  
process  of  part ic ipat ion 96 was establ ished 
within the United Nations.  I t  s t i l l  const i tutes  
today an impress ive  precedent  and best  
pract ice.  

 

Mechanisms and pract ices  to  s trengthen 
capaci ty  

 

81.  In re lat ion to  Indigenous peoples  and local  
communit ies ,  increased f inancia l  and 
administrat ive  capaci ty  is  crucia l .   The WIPO 
Voluntary Fund for  Accredited Indigenous 
and Local  Communit ies  is  "voluntary",  in  
that  no State  can be compel led to  contr ibute  
funding.   Some States  may not  have the 
capaci ty  themselves.    

 

82.  However,  in  accordance with pr inciples  of  
democracy and respect  for  human r ights ,  
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there  are  compel l ing reasons for  States  to  
ensure  that  Indigenous peoples  and local  
communit ies  part ic ipate  in  far  greater  
numbers  f rom al l  regions worldwide.   Such 
act ion could enhance the legi t imacy of  a  
future,  pr incipled internat ional  IP regime. 

 

83.  In re lat ion to  Indigenous peoples  and local  
communit ies ,  a  further  issue ser iously  
af fect ing capaci ty  re lates  to  WIPO's  rules  of  
procedure.  States  do not  have the authori ty  to  
exceed WIPO's  jur isdict ion.   Yet ,  in  pract ice,  
there  are  no speci f ic  procedures  to  prevent  
States  f rom approving proposals ,  i f  such 
proposals  v iolate  peremptory norms or  
otherwise  exceed the legal  authori ty  of  
WIPO.  

 

84.  This  ongoing s i tuat ion ser iously  undermines 
the capaci ty  of  Indigenous peoples  and local  
communit ies  to  safeguard their  s tatus  and 
r ights  within WIPO. I t  a lso  undermines the 
val idi ty  and legi t imacy of  any future  
internat ional  IP regime,  when State  proposals  
accepted for  considerat ion -  even i f  they are  
discr iminatory or  are  inconsis tent  with 
WIPO's  object ives  and internat ional  human 
r ights  obl igat ions.  

 

85.  In this  regard,  the  IGC should adopt  speci f ic  
rules .   This  would serve to  "expedite  i ts  work 
on text -based negotiat ions"  and "ensure  the 
ef fect ive  protect ion of  GRs,  TK and TCEs",  
as  required in  the General  Assembly 
Decis ion.  

 



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   105  

86.  The capaci ty  of  Indigenous peoples  and local  
communit ies  is  a lso  profoundly af fected,  as  
long their  s tatus  and r ights  may be 
undermined by States  in  the current  
negotiat ions process .   This  issue wil l  be  
further  addressed below under  Quest ion 2.  

 

Question 2:  

 

What  are  the opt ions for  
enhancing the exis t ing 
mechanisms and pract ices?  

 

87.  In the current  negotiat ions on a  proposed 
internat ional  IP regime,  there  appear  to  be  
v ir tual ly  no speci f ic  rules  re lat ing to  the 
responsibi l i t ies  of  WIPO and part ic ipat ing 
States .   

 

88.  For the reasons descr ibed in  these  Comments,  
the  IGC should adopt  speci f ic  rules .   Such 
rules  should a lso serve to  "expedite  i ts  work 
on text -based negotiat ions"  and "ensure  the 
ef fect ive  protect ion of  GRs,  TK and TCEs",  
as  required in  the General  Assembly 
Decis ion.  

 

89.  In making proposals  that  may af fect  
Indigenous peoples  and local  communit ies ,  
the  binding rules  appl icable  to  a l l  
part ic ipants  within the IGC would include,  
in ter  a l ia ,  the  fo l lowing:  
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i )  consis tency with ensuring 
ef fect ive  protect ion for  GRs,  
TKs and TCEs;   

i i )  fu l l  respect  for  internat ional  
human r ights  law, including 
UNDRIP;97 

i i i )  concise  disc losure  of  intent  
when making speci f ic  
proposals ;  

iv)  consis tent  use  of  the  term 
"indigenous peoples"  (e .g .  
" indigenous peoples  and local  
communit ies") ; 98 

v )  consis tent  use  of  the  term 
"free,  pr ior  and informed 
consent" ;  and 

vi)  use of  terms or  phrases  to  
avoid compliance not  
acceptable .99 

 

90.  Some of  the above e lements  should be 
included in  the "Object ives"  or  "Principles" .  
In  order  to  ensure  compliance,  the  term 
"shal l"  should be used (not  "should") .  

 

Question 3:  

 

What  draf t  
recommendations should the 
twentieth sess ion of  the  IGC 
consider  with a  v iew to  
enhancing the posi t ive  
contr ibut ion of  observers  to  
the work of  the  IGC? 
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91.  The IGC has a  s ignif icant  opportunity  to  
adopt  draf t  recommendations so as  to  
enhance the posi t ive  contr ibut ion of  
observers  to  the work of  the  IGC. 
Part ic ipat ion of  Indigenous peoples  and local  
communit ies  is  an urgent  issue in  
internat ional  processes.   We encourage WIPO 
to play a  leadership role .  

 

92.  I t  i s  proposed that  the  IGC adopt  specia l  
rules  of  procedure 100 in  order  to  implement 
the fo l lowing draft  recommendations :  

 

1 .   In  accordance with the 
Decis ion of  the  WIPO General  
Assembly (October  2011),101 a l l  
proposals  by member States  and 
observers  shal l  be  consis tent  with 
ensuring the ef fect ive  protect ion of  
GRs,  TK and TCEs re lat ing to  
Indigenous peoples  and local  
communit ies ,  including in te r  a l ia :  

 

i .  respect ing the legal  s tatus  of  
Indigenous peoples  as  dis t inct  
"peoples" ,  consis tent  with 
internat ional  law; 

i i .  ensuring the " ful l  and ef fect ive  
part ic ipat ion” of  Indigenous peoples  
and local  communit ies  at  a l l  s tages  
of  the  work;  

i i i .  accept ing proposals ,  without  pre-
condit ions,  for  inclusion in  draf t  
texts ;  

iv .  requir ing proposals  to  be  consis tent  
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with  internat ional  human r ights  law, 
including the UN Dec lara t ion  on  the  
Rights  o f  Indigenous  Peop le s  
(UNDRIP);  

v .  requir ing consis tent  use  of  the  term 
"free,  pr ior  and informed consent" ;  
and 

vi .  re ject ing terms or  phrases  to  avoid 
compliance with their  r ights  and 
re lated State  or  other  third  party  
obl igat ions.  

 

2 .   The Intergovernmental  
Committee  shal l  recommend to  the 
WIPO General  Assembly to  revise  the 
WIPO General  Rules  of  Procedure,  so  
as  to  ensure  in  WIPO's  work:  

 

i )    e f fect ive  protect ion of  GRs,  TK 
and TCEs re lat ing to  Indigenous 
peoples  and local  communit ies ;   

i i )   increased capaci ty-bui lding 
measures;  and 

i i i )  in  respect  to  matters  that  may 
af fect  their  r ights ,  their  fu l l  and 
ef fect ive  part ic ipat ion in  WIPO 
bodies.  
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Endnotes 
                                                        

1 Assembl ies  of  Member  States  of  WIPO, "Matters  
Concerning the  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  Resources ,  
Tradi t ional  Knowledge and Folk lore ,  Agenda 
I tem 31,  DECISION",  Fort ie th  (20th  Ordinary)  
Sess ion,  September  26  to  October  5 ,  2011:  

 
The Assembl ies  of  the  Member  States  of  

WIPO took note  of  the  information 
conta ined in  document  WO/GA/40/7,  
and decided to  renew the  mandate  of  
the  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  
Resources ,  Tradi t ional  Knowledge and 
Folk lore  ( IGC) for  the  2012-2013 
b iennium on the  terms se t  out  in  
paragraph 16 of  the  sa id  document .  
[emphasis  added]  

 
2 Ib id . ,  para .  16( f )  o f  document  WO/GA/40/7 (c i ted  

in  the  Decis ion) .  [emphasis  added]  
 
3 Ib id . ,  para .  16(a)  o f  document  WO/GA/40/7.  

[emphasis  added]   S imilar ly ,  see  para .  16(d)  of  the  
same document:  

 
The Committee  i s  requested  to  submit  to  

the  2012 Genera l  Assembly  the  text (s )  
o f  an  internat ional  lega l  ins trument(s )  
which wi l l  ensure  the  e f fec t ive  
protect ion of  GRs,  TK and TCEs.  The 
Genera l  Assembly  in  2012 wi l l  take  
s tock  of  and consider  the  text (s ) ,  
progress  made and decide  on 
convening a  Diplomatic  Conference,  
and wi l l  consider  the  need for  
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addi t ional  meet ings ,  taking  account  of  
the  budgetary  process .  [emphasis  
added]  

 
4 Convention Establishing the World Intellectual Property 
Organization, signed at Stockholm on July 14, 1967 and as amended 
on September 28, 1979. 
 
5 Ib id . ,  a r t ic le  3 .  
 
6 Ib id . ,  a r t ic le  4 .  [emphasis  added]  
 
7 See ,  e .g . ,  World  Inte l lec tual  Property  Organizat ion 

(Secretar ia t ) ,  Elements  o f  a  su i  gener i s  sy s t em fo r  the  
p ro t e c t ion  o f  t rad i t iona l  knowledge ,  Doc.  
WIPO/GRTKF/IC/4/8,  September  30,  2002,  
tab led  a t  the  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  Resources ,  
Tradi t ional  Knowledge and Folk lore ,  Fourth  
sess . ,  Geneva,  Dec.  9 -17,  2002,  para .  13:  

 
The form of  protect ion of  TK, 

whether  through exis t ing  IP  mechanisms,  
through adapted or  su i  gener i s  elements  of  
exis t ing  forms of  IP,  or  through a  d is t inct  
su i  gener i s  sys tem, wi l l  depend heavi ly  on 
why the  TK is  be ing  protected  –  what  
object ive  the  protect ion of  TK is  in tended 
to  serve.   Exis t ing  IP  sys tems have been 
used for  d iverse  forms of  TK-re la ted  
goals ,  for  ins tance,   

-  to  sa feguard against  th ird  par ty  c la ims 
of  IP  r ights  over  TK subject  matter ,   

-  to  protect  TK subject  matter  against  
unauthorized disc losure  or  use ,  to  
protect  d is t inct ive  TK-re la ted  
commercia l  products ,   
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-  to  prevent  cul tura l ly  of fens ive  or  
inappropr ia te  use  of  TK mater ia l ,  

-  to  l icense  and contro l  the  use  of  TK-
re la ted  cul tura l  express ions,  and  

-  to  l icense  aspects  o f  TK for  use  in  
th ird-party  commercia l  products .    

 
8 See ,  e .g . ,  "Fundamenta l  Pr incip les" ,  in  Sta tement  o f  

Ind igenous  Peop le s  &  Loca l  Communi t i e s  a t  W IPO 
IGC 19 ,  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  Resources ,  
Tradi t ional  Knowledge and Folk lore ,  Nineteenth  
sess . ,  Geneva,  July  18  to  22,  2011,  which 
Pr incip les  inc lude in t e r  a l ia :  

 
1 .  A pr imary object ive  of  the  

internat ional  lega l  ins trument(s )  must  
be  to  protect  Indigenous  Peoples '  
r ights  and interes ts  as  the  
owners/holders  of  TK, TCEs,  and GR. 

 
2 .  The legal  ins truments  must  es tabl ish  a  

new internat ional  reg ime that  
conforms to  customary law and 
processes  regarding  the  use ,  protect ion 
f rom misuse  and misappropr ia t ion of  
the  GR, TK, and TCEs be longing to  
Indigenous  Peoples .  

 
3 .  The legal  ins trument(s )  must  reaf f i rm 

and implement  the  universa l  
protect ion of  the  r ights  of  Indigenous  
Peoples  and nothing  in  the  
ins trument(s )  can be  construed as  
d iminishing  or  ext inguishing  the  r ights  
Indigenous  Peoples  have  now or  may 
acquire  in  the  future .  
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4 .  The internat ional  lega l  ins trument(s )  
must  comply  with  internat ional  norms 
by  adopt ing  the  term "Indigenous  
Peoples"  which respects  our  lawful  
s ta tus  and recognized r ights .  

 
5 .  The internat ional  lega l  ins trument(s )  

must  recognize  and fu l ly  implement  
the  pr incip le  of  f ree ,  pr ior  and 
informed consent  of  Indigenous  
Peoples .  

. . .  
8 .  Indigenous  Peoples  have  the  r ight  to  se l f -

determinat ion.  By v ir tue  of  that  r ight  they  f ree ly  
determine their  pol i t ica l  s ta tus  and f ree ly  pursue  
their  economic,  socia l  and cul tura l  development.  

 
9 Nagoya  Pro toco l  on  Acce s s  to  Gene t i c  Resource s  and  the  

Fai r  and  Equi tab l e  Shar ing  o f  Bene f i t s  Ar i s ing  f rom 
the i r  Ut i l i za t ion  to  the  Convent ion  on  Bio log i ca l  
Dive r s i ty ,  adopted by  the  Conference  of  the  
Part ies ,  Nagoya,  Japan,  29  October  2010.  

 
10 See ,  e .g . ,  Grand Counci l  o f  the  Crees  (Eeyou 

Is tchee)  e t  a l . ,  “Nagoya Protocol  on Access  and 
Benef i t  Shar ing:  Substant ive  and Procedural  
In just ices  re la t ing  to  Indigenous  Peoples ’  Human 
Rights" ,  in f ra  note  12,  paras .  37-56.  

 
11 World  Inte l lec tual  Property  Organizat ion 

(Secretar ia t ) ,  Note  on  Exi s t ing  Mechani sms  fo r  
Par t i c ipa t ion  o f  Obse rve r s  in  the  W ork  o f  the  W IPO 
In te rgovernmenta l  Commit t e e  on  In te l l e c tua l  Proper ty  
and  Gene t i c  Resource s ,  Tradi t iona l  Knowledge  and  
Fo lk lo re ,  10  October  2011,   
h t tp ://www.wipo. int/export/s i tes/www/tk/en/d
ocuments/pdf/note_igc_part ic ipat ion.pdf .  
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12 Grand Counci l  o f  the  Crees  (Eeyou Is tchee)  e t  a l . ,  

“Nagoya Protocol  on Access  and Benef i t  Shar ing:  
Substant ive  and Procedural  In just ices  re la t ing  to  
Indigenous  Peoples ’  Human Rights" ,  Expert  
Mechanism on the  Rights  of  Indigenous  Peoples ,  
4 th  sess . ,  Geneva (July  2011) ,  
h t tp ://quakerserv ice .ca/wp-
content/uploads/2011/08/Expert -Mechanism-
Study-re -IPs-Rt- to -Part ic ipate -Joint -Submiss ion-
on-Nagoya-Protocol -FINAL-GCC-et -a l -July -6 -
11.pdf .  

 
13 Genera l  Assembly,  Si tuat ion  o f  human r igh t s  and  

fundamenta l  f r e edoms  o f  ind igenous  peop le :  Note  by  
the  Sec re tary -Genera l ,  Inter im report  o f  the  Specia l  
Rapporteur  on the  s i tuat ion of  human r ights  and 
fundamenta l  f reedoms of  indigenous  people ,  UN 
Doc.  A/65/264 (9  August  2010) ,  para.  39.  
[emphasis  added]  

 
14 United  Nat ions  Development  Group (UNDG),  

“United  Nat ions  Development  Group Guidel ines  
on Indigenous  Peoples ’  I ssues”,  February  2008,   
www2.ohchr.org/engl ish/issues/  
indigenous/docs/guidel ines .pdf ,  a t  13:  “The r ight  
to  se l f -determinat ion may be  expressed through:  
… Respect  for  the  pr incip le  of  f ree ,  pr ior  and 
informed consent  … Ful l  and e f fec t ive  
par t ic ipat ion of  indigenous  peoples  a t  every  s tage  
of  any act ion that  may af fec t  them direct  or  
indirect ly .”  

 
The UNDG unites  the  32  UN funds,  programmes,  

agencies ,  departments ,  and of f ices  that  p lay  a  ro le  
in  development.  

 
15 Ib id .  a t  28:  “Consul ta t ion and part ic ipat ion are  

crucia l  components  of  a  consent  process .”  
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16 Human Rights  Counci l ,  “Progress  report  on the  

s tudy on indigenous  peoples  and the  r ight  to  
par t ic ipate  in  decis ion-making:  Report  o f  the  
Expert  Mechanism on the  Rights  of  Indigenous  
Peoples”,  UN Doc.  A/HRC/15/35 (23  August  
2010) ,  para .  30.  [emphasis  added]  

  
17 See ,  e .g . ,  Sta tement  o f  Ind igenous  Peop le s  &  Loca l  

Communi t i e s  a t  W IPO IGC 19 ,  supra  note  8 ,  where  
i t  i s  provided in  regard  to  "Part ic ipat ion,  Future  
Work and Processes" ,  para .  1 :  

 
Indigenous  peoples  and local  

communit ies  require  fu l l  and e f fec t ive  
par t ic ipat ion in  a l l  re levant  
negot ia t ions  and decis ion-making 
processes ,  inc luding a l l  regular  and 
specia l  sess ions  of  the  IGC, the  
Genera l  Assembly,  d ip lomatic  
conferences  and any other  re la ted  
meet ings  regarding  the  proposed 
ins trument(s )  on GR, TK and TCEs.   
The Indigenous  Peoples ,  as  peoples  
and Indigenous  nat ions,  par t ic ipate  in  
these  forums in  their  own r ight .  

 
18 Ib id . ,  "Part ic ipat ion,  Future  Work and Processes" ,  

para .  2 :  
 

In  the  sp ir i t  o f  cooperat ion in  the  
development  of  an  internat ional  
ins trument(s )  that  are  re levant ,  
pract ica l ,  and fa i r ,  Indigenous  Peoples '  
proposals  must  remain in  the  text  
without  the  qual i f icat ion of  immediate  
State  support  in  the  draf t ing  process  or  
reports .  Indigenous  Peoples  proposals  
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must  be  accepted on an equal  foot ing  
as  any State  proposal .  Indigenous  
Peoples  should  be  consul ted  on a l l  
proposals ,  de le t ions  and amendments  
of  a l l  text  in  a  col laborat ive  manner .   

 
19 See  W IPO Genera l  Rule s  o f  Procedure ,  adopted  

September  28,  1970 and as  amended,  
ht tp ://www.wipo . in t/ f r e epub l i ca t ions/en/genera l/39
9/wipo_pub_399.h tml ,  Rule  35:  "  Unless  express ly  
provided otherwise  in  the  appl icable  t reat ies  or  in  
the  present  Genera l  Rules  of  Procedure,  a l l  
dec is ions  shal l  be  made by  a  s imple  major i ty ."  

 
20 Human Rights  Counci l ,  Fina l  r epor t  o f  the  s tudy  on  

ind igenous  peop le s  and  the  r igh t  to  par t i c ipa te  in  
dec i s ion -making :  Repor t  o f  the  Exper t  Mechani sm on  
the  Righ t s  o f  Ind igenous  Peop le s ,  A/HRC/18/42 (17  
August  2011) ,  Annex (Expert  Mechanism advice  
No.  2  (2011)) ,  para .  27.  [emphasis  added]  

 
21 Human Rights  Counci l ,  Fina l  r epor t  o f  the  s tudy  on  

ind igenous  peop le s  and  the  r igh t  to  par t i c ipa te  in  
dec i s ion -making ,  UN Doc.  A/HRC/18/42 (17  
August  2011) ,  Annex (Expert  Mechanism advice  
No.  2  (2011)) ,  para .  26.  

 
22 Permanent  Forum on Indigenous  Issues ,  Repor t  on  

the  t en th  s e s s ion  (16  –  27  May 2011) ,  Economic  and 
Socia l  Counci l ,  Off ic ia l  Records ,  Supplement  No.  
23,  United  Nat ions,  New York,  E/2011/43-
E/C.19/2011/14,  para .  31:  

 
The Forum re i terates  that  the  United  

Nat ions  Framework Convent ion on 
Cl imate  Change,  the  Stockholm 
Convent ion on Pers is tent  Organic  
Pol lutants ,  the  Convent ion on 
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B io logica l  Divers i ty ,  the  World  
Inte l lec tual  Property  Organizat ion and 
the  Internat ional  Mari t ime 
Organizat ion should  fac i l i ta te  
indigenous  peoples ’  par t ic ipat ion in  
their  processes .  

 
23 Ib id .  [emphasis  added]  
 
24 See  e .g . ,  preambular  para .  24  and ar ts .  3 ,  4 ,  5 ,  10,  

18,  19,  22,  23,  26,  27,  29,  30,  31,  32,  34,  38,  41,  
42,  43,  45  and 46.  

 
25 UN Genera l  Assembly,  Draf t  Programme o f  Ac t ion  

fo r  the  Second  In te rnat iona l  Decade  o f  the  W or ld ' s  
Ind igenous  Peop le :  Repor t  o f  the  Sec re tary -Genera l ,  
UN Doc.  A/60/270 (18  August  2005)  (adopted 
without  vote  by  Genera l  Assembly,  16  December  
2005) ,  a t  para .  9 ,  where  two of  the  f ive  object ives  
of  the  Decade re la te  to  “ fu l l  and e f fec t ive  
par t ic ipat ion”:  

 
( i )  Promoting  non-discr iminat ion and 

inc lus ion of  indigenous  peoples  in  
the  des ign,  implementat ion and 
evaluat ion of  in ternat ional ,  reg ional  
and nat ional  processes  regarding  
laws,  pol ic ies ,  resources ,  
programmes and projects ;  

 
( i i )  Promoting  fu l l  and  e f f e c t i v e  

par t i c ipa t ion  o f  indigenous  peoples  
in  decis ions  which direct ly  or  
indirect ly  a f fec t  the ir  l i fes ty les ,  
t radi t ional  lands  and terr i tor ies ,  
the ir  cul tura l  in tegr i ty  as  
indigenous  peoples  with  col lec t ive  
r ights  or  any other  aspect  o f  the ir  
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l ives ,  consider ing  the  pr incip le  of  
f ree ,  pr ior  and informed consent  … 
[emphasis  added]  

 
26 IFAD (Internat ional  Fund for  Agricul tura l  

Development) ,  Engagement  wi th  Ind igenous  Peop le s :  
Po l i cy  (Rome:  IFAD, November  2009) ,  a t  7 :  “The 
Declarat ion addresses  both  indiv idual  and 
col lec t ive  r ights .  I t  out laws discr iminat ion against  
indigenous  peoples  and promotes  their  fu l l  and 
e f fec t ive  par t ic ipat ion in  a l l  matters  that  concern 
them.” 

 
27 New Zealand Human Rights  Commiss ion,  “United  

Nat ions  Declarat ion on the  Rights  of  Indigenous  
Peoples”,  
<http ://www.hrc .co.nz/home/hrc/humanrightsa
ndthetreatyofwaitangi/unitednat ionsdeclarat iono
nther ightsof indigenouspeoples .php>:  “The 
Declarat ion … declares  d iscr iminat ion against  
indigenous  peoples  unlawful  and promotes  their  
fu l l  and e f fec t ive  par t ic ipat ion in  a l l  matters  that  
concern them.”  

 
28 In ternat ional  Indigenous  Peoples ’  Forum on 

Cl imate  Change ( IIPFCC),  “Indigenous  Groups  
Announce Grave Concern on Poss ib le  Cancun 
Outcome”,  Press  re lease ,  10  December  2010:  

 
As  members  of  the  IIPFCC, … we 

want  to  re i tera te  our  determinat ion 
to  ensure  protect ion of  our  r ights ,  
as  la id  out  in  the  UN Declarat ion 
on the  Rights  of  Indigenous  
Peoples ,  our  r ight  to  f ree ,  pr ior ,  and 
informed,  consent ,  the  recogni t ion 
and protect ion of  our  t radi t ional  
knowledge,  and ensure  the  fu l l  and  
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e f f e c t iv e  par t i c ipa t ion  o f  Indigenous  
Peoples  in  a l l  c l imate  change 
processes .  [emphasis  added]  

 
29 Afr ican Commiss ion on Human and Peoples ’  

Rights ,  “Communiqué on the  United  Nat ions  
Declarat ion on the  Rights  of  Indigenous  Peoples”,  
Brazzavi l le ,  Republ ic  of  Congo,  28  November  
2007.  

 
30 UN Commiss ion on Human Rights ,  Cont inuing  

d ia logue  on  measure s  to  p romote  and  conso l ida te  
democracy :  Repor t  o f  the  High  Commiss ioner  fo r  
Human Right s  submit t ed  in  accordance  wi th  
Commiss ion  r e so lu t ion  2001/41 ,  UN Doc.  
E/CN.4/2003/59 (27  January  2003) ,  (expert  
seminar  on the  interdependence  between 
democracy and human r ights ,  Off ice  of  the  High 
Commiss ioner  for  Human Rights ,  25-26  November  
2002,  Geneva) ,  a t  19  (Chair ’s  f ina l  conclus ions) :  

 
In  the  current  context  of  g lobal izat ion,  

whereby decis ions  a f fec t ing  people ’s  
l ives  are  of ten  taken outs ide  the  
nat ional  context ,  the  appl icat ion of  the  
pr incip les  of  democracy to  the  
internat ional  and reg ional  leve ls  has  
taken on added importance.  

 
31 Genera l  Assembly,  2005  W or ld  Summit  Outcome ,  

UN Doc.  A/RES/60/1 (16  September  2005)  
(adopted without  vote) ,  para .  119.  

 
32 Genera l  Assembly,  Si tuat ion  o f  human r igh t s  and  

fundamenta l  f r e edoms  o f  ind igenous  peop le :  Note  by  
the  Sec re tary -Genera l ,  Inter im report  o f  the  Specia l  
Rapporteur  on the  s i tuat ion of  human r ights  and 
fundamenta l  f reedoms of  indigenous  people ,  supra  
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note  13,  para .  52.  
 

33 See ,  e .g . ,  Human Rights  Committee ,  
Conc lud ing  obse rva t ions  o f  the  Human Right s  Commit t e e :  
Canada ,  UN Doc.  CCPR/C/79/Add.105 (7  Apri l  
1999) ,  para .  8 ;  Human Rights  Committee ,  Conc lud ing  
obse rva t ions  o f  the  Human Right s  Commit t e e :  Canada ,  
UN Doc.  CCPR/C/CAN/CO/5 (20  Apri l  2006)  a t  
paras .  8  and 9 ;  Human Rights  Committee ,  Conc lud ing  
obse rva t ions  o f  the  Human Right s  Commit t e e :  Panama ,  
UN Doc.  CCPR/C/PAN/CO/3 (17  Apri l  2008)  a t  
para .  21;  Human Rights  Committee ,  Conc lud ing  
obse rva t ions  o f  the  Human Right s  Commit t e e :  Norway ,  
UN Doc.  CCPR/C/79/Add.112 (5  November  1999)  
a t  para .  17;  Human Rights  Committee ,  Conc lud ing  
obse rva t ions  o f  the  Human Right s  Commit t e e :  Braz i l ,  UN 
Doc.  CCPR/C/BRA/CO/2 (1  December  2005) ,  para .  
6 ;  Human Rights  Committee ,  Conc lud ing  obse rva t ions  
o f  the  Human Right s  Commit t e e :  Uni t ed  S ta te s  o f  
Amer i ca ,  UN Doc.  CCPR/C/USA/Q/3 (18  
December  2006) ,  para .  37;  Committee  on Economic,  
Socia l  and Cultura l  Rights ,  Conc lud ing  obse rva t ions  o f  
the  Commit t e e  on  Economic ,  Soc ia l  and  Cul tura l  Righ t s :  
Morocco ,  UN Doc.  E/C.12/MAR/CO/3 (4  September  
2006)  a t  para .  35;  Committee  on Economic,  Socia l  
and Cultura l  Rights ,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  Economic ,  Soc ia l  and  Cul tura l  Righ t s :  
Russ ian  Federa t ion ,  UN Doc.  E/C.12/1/Add.94 (12  
December  2003)  a t  para .  11.  

 
34 Genera l  Assembly,  Draf t  Programme o f  Ac t ion  fo r  the  

Second  In te rnat iona l  Decade  o f  the  W or ld ' s  Ind igenous  
Peop le :  Repor t  o f  the  Sec re tary -Genera l ,  UN Doc.  
A/60/270 (18  August  2005)  (adopted without  vote  
by  Genera l  Assembly,  16  December  2005) ,  para .  
17.  [emphasis  added]  
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35 Committee  on Economic,  Socia l  and Cultura l  

Rights ,  Genera l  Comment  No.  17,  The  r igh t  o f  
eve ryone  to  bene f i t  f rom the  p ro t e c t ion  o f  the  mora l  
and  mate r ia l  in t e r e s t s  r e su l t ing  f rom any  s c i en t i f i c ,  
l i t e rary  o r  a r t i s t i c  p roduc t ion  o f  which  he  i s  the  au thor  
(a r t i c l e  15 ,  paragraph  1  ( c ) ,  o f  the  Covenant ) ,  35 t h  
sess . ,  UN Doc.  E/C.12/GC/17 (12  January  2006) ,  
para .  2 .  

 
36 UN Sub-Commiss ion on the  Promotion and 

Protect ion of  Human Rights ,  In t e l l e c tua l  p roper ty  
r igh t s  and  human r igh t s ,  resolut ion 2000/7,  
adopted without  vote  17  August  2000,  para .  3  
[emphasis  added] .  

 
37 Ib id . ,  para .  6 .  [emphasis  added]   And at  para .  7 :  

"Cal ls  upon States  par t ies  to  the  Internat ional  
Covenant  on Economic,  Socia l  and Cultura l  
Rights  to  fu l f i l  the  duty  under  ar t ic le  2 ,  paragraph 
1 ,  ar t ic le  11,  paragraph 2 ,  and ar t ic le  15,  
paragraph 4 ,  to  cooperate  in ternat ional ly  in  order  
to  rea l ize  the  legal  obl igat ions  under  the  
Covenant ,  inc luding in  the  context  of  
in ternat ional  in te l lec tual  property  reg imes" .  

 
38 Char te r  o f  the  Uni t ed  Nat ions ,  a r ts .  55c  and 56.   

These  ar t ic les  re inforce  the  purposes  of  the  UN 
Char te r ,  which inc ludes  in  ar t .  1 (3) :  “To achieve  
internat ional  cooperat ion … in  promoting  and 
encouraging  respect  for  human r ights  and for  
fundamenta l  f reedoms for  a l l  wi thout  d is t inct ion 
as  to  race,  sex,  language,  or  re l ig ion.”  

 
Human Rights  Counci l ,  The  ro l e  o f  p reven t ion  in  the  

p romot ion  and  pro te c t ion  o f  human r igh t s ,  UN Doc.  
A/HRC/RES/18/13 (29  September  2011)  
(adopted without  vote) :   
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Reaf f i rming  the  obl igat ion of  Sta tes  under  
the  Charter  o f  the  United  Nat ions  to  
promote  universa l  respect  for  and 
observance  of  human r ights  and 
fundamenta l  f reedoms . . .  (preamble)  

 
Af f i rms  the  importance  of  e f fec t ive  

prevent ive  measures  as  a  par t  o f  
overa l l  s t ra teg ies  for  the  promotion 
and protect ion of  a l l  human r ights  . . .  
(para .  1 )  

 
Committee  on Economic,  Socia l  and Cultura l  

Rights ,  Genera l  Comment  No.  17,  The  r igh t  o f  
eve ryone  to  bene f i t  f rom the  p ro t e c t ion  o f  the  mora l  
and  mate r ia l  in t e r e s t s  r e su l t ing  f rom any  s c i en t i f i c ,  
l i t e rary  o r  a r t i s t i c  p roduc t ion  o f  which  he  i s  th e  au thor  
(a r t i c l e  15 ,  paragraph  1  ( c ) ,  o f  the  Covenant ) ,  supra  
note  35,  para .  37:  

 
The Committee  reca l l s  that ,  in  

accordance  with  Art ic les  55  and 56 of  
the  Charter  o f  the  United  Nat ions,  
wel l  es tabl ished pr incip les  of  
in ternat ional  law,  and the  provis ions  
of  the  Covenant  i t se l f ,  in ternat ional  
cooperat ion for  development  and thus  
for  the  rea l izat ion of  economic,  socia l  
and cul tura l  r ights  i s  an  obl igat ion of  
a l l  S ta tes  par t ies  and,  in  par t icular ,  o f  
S ta tes  which are  in  a  pos i t ion to  ass is t .  

 
39 Vienna  Convent ion  on  the  Law o f  Trea t i e s ,  opened for  

s ignature  23  May 1969,  1155 U.N.T.S.  331 
(entered into  force  27  January  1980) .  

 
40 See  a lso  Vienna  Convent ion  on  the  Law o f  Trea t i e s  

Be tween  S ta te s  and  In te rnat iona l  Organiza t ions  o r  
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Between  In te rnat iona l  Organiza t ions ,  21  March 
1986,  (not  yet  in  force) ,  preamble :  

 
Having  in  mind  the  pr incip les  of  

in ternat ional  law embodied in  the  
Charter  o f  the  United  Nat ions,  such as  
the  pr incip les  of  the  equal  r ights  and 
se l f -determinat ion of  peoples  . . .  and of  
universa l  respect  for ,  and observance  
of ,  human r ights  and fundamenta l  
f reedoms for  a l l ,  

. . .  
Af f i rming  also  that  d isputes  concerning  

t reat ies ,  l ike  other  in ternat ional  
d isputes ,  should  be  se t t led,  in  
conformity  with  the  Charter  o f  the  
United  Nat ions ,  by  peaceful  means  and 
in  conformity  with  the  pr incip les  of  
jus t ice  and internat ional  law,  

 
Af f i rming  also  that  the  ru les  of  customary 

internat ional  law wi l l  cont inue to  
govern quest ions  not  regulated  by  the  
provis ions  of  the  present  Convent ion,  

 
And at  ar t ic le  30(6) :  "The preceding paragraphs  are  

without  pre judice  to  the  fact  that ,  in  the  event  of  
a  conf l ic t  between obl igat ions  under  the  Charter  
o f  the  United  Nat ions  and obl igat ions  under  a  
t reaty ,  the  obl igat ions  under  the  Charter  shal l  
prevai l .  [emphasis  added]  

 
41 See  a lso  Vienna  Convent ion  on  the  Law o f  Trea t i e s ,  

a r t ic le  5 :  "  The present  Convent ion appl ies  to  any 
t reaty  which is  the  const i tuent  ins trument  of  an  
internat ional  organizat ion and to  any t reaty  
adopted within  an internat ional  organizat ion 
without  pre judice  to  any re levant  ru les  of  the  
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organizat ion."  
 
In  regard  to  " internat ional  organizat ions" ,  ar t ic le  2  

provides :  "1 .  For  the  purposes  of  the  present  
Convent ion:  . . .  ( i )  ' in ternat ional  organizat ion '  
means  an intergovernmenta l  organizat ion."  
[emphasis  added]  

 
42 In te rpre ta t ion  o f  the  Agreement  o f  25  March  1951  

Be tween  the  W HO and  Egypt ,  Adv i so ry  Opin ion ,  1980 
I .C.J .  73,  a t  89-90,  para .  37.  

 
Antonio  Cassese ,  In te rnat iona l  Law ,  2nd ed.  

(Oxford/N.Y.:  Oxford Univers i ty  Press ,  2005) ,  a t  
64-65:  

 
. . .  [ fundamenta l ]  pr inc ip les  [ such as  

respect  for  human r ights  and se l f -
determinat ion]  … do not  address  
themselves  to  States  so le ly ,  but  are  
b inding on other  in ternat ional  lega l  
subjects  as  wel l  ( in  par t icular ,  
insurgents ,  peoples  represented by  
l iberat ion movements ,  and 
internat ional  organizat ions) .  Al l  the  
legal  ent i t ies  operat ing  in  the  
internat ional  community  must  abide  
by  them. [emphasis  added]  

 
43 Committee  on Economic,  Socia l  and Cultura l  

Rights ,  Genera l  Comment  No.  17,  The  r igh t  o f  
eve ryone  to  bene f i t  f rom the  p ro t e c t ion  o f  the  mora l  
and  mate r ia l  in t e r e s t s  r e su l t ing  f rom any  s c i en t i f i c ,  
l i t e rary  o r  a r t i s t i c  p roduc t ion  o f  which  he  i s  the  au thor  
(a r t i c l e  15 ,  paragraph  1  ( c ) ,  o f  the  Covenant ) ,  supra  
note  35,  para .  57.  [emphasis  added]  

 
44 Genera l  Assembly,  2005  W or ld  Summit  Outcome ,  
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supra  note  31,  para .  119.  [emphasis  added]  
 
45 For  example ,  see  Chidi  Oguamanam, In te l l e c tua l  

Proper ty  in  Globa l  Governance :  A  Deve lopment  
Ques t ion  (London/New York:  Rout ledge,  2012)  a t  
82:  

 
The s t rengthening of  in te l lec tual  property  

r ights ,  especia l ly  the  patents  reg ime,  
in  terms of  the ir  scope and 
enforcement  under  the  TRIPS 
Agreement  has  been l inked to  the  
publ ic  heal th  cr is i s ,  especia l ly  in  
regard  to  the  cost  o f ,  and access  to ,  
essent ia l  drugs  in  indigenous  and local  
communit ies  g lobal ly ,  and in  regard  to  
indigenous  and local  peoples '  
contr ibut ions  to  the  process  of  
pharmaceut ica l  innovat ion in  some 
cases  . . .  

 
See  Agreement  on  Trade -Re la ted  Aspec t s  o f  In te l l e c tua l  

Proper ty  (TRIPS),  15  Apri l  1994,  in  Fina l  Ac t  
Embodying  the  Resu l t s  o f  the  Uruguay  Round  o f  
Mul t i la t e ra l  Trade  Nego t ia t ions ,  15  Apri l  1994,  
Annex 1B.  TRIPS is  repr inted in  32  I .L.M. 1197.  

 
Peter  K.  Yu,  "Ten Common Quest ions  About  

Inte l lec tual  Property  and Human Rights" ,  (2007)  
23  Ga.  St .  U.L.  Rev.  709,  a t  718-719:  

 
. . .   access  to  medic ines  i s  not  the  only  

inte l lec tual  property  i ssue  impl icat ing  
the  protect ion of  human r ights .  Other  
important  i ssues  inc lude access  to  
computer  sof tware,  cul tura l  and 
educat ional  mater ia ls ,  patented seeds  
and food products  as  wel l  as  the  
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protect ion of  t radi t ional  knowledge 
and indigenous  mater ia ls .  Among the  
r ights  impl icated in  these  s i tuat ions  
are  the  r ight  to  food,  the  r ight  to  
heal th ,  the  r ight  to  educat ion,  the  
r ight  to  se l f -determinat ion,  the  r ight  to  
f reedom of  express ion,  the  r ight  to  
cul tura l  par t ic ipat ion and 
development,  and the  r ight  to  the  
benef i t s  o f  sc ient i f ic  progress .  

 
46 Ib id .  [Oguamanam],  a t  81.  
 
47 Peter  K.  Yu,  "Ten Common Quest ions  About  

Inte l lec tual  Property  and Human Rights" ,  supra  
note  45,  a t  739.  [emphasis  added]  

 
48 Peter  K.  Yu,  "Reconceptual iz ing  Inte l lec tual  

Property  Interes ts  in  a  Human Rights  
Framework",  (2007)  40  U.C.  Davis  L.  Rev.  1039 
at  1042:  
 

. . .  a r t ic le  27(2)  of  the  Universa l  
Declarat ion of  Human Rights  
("UDHR" or  "Declarat ion")  s ta tes  
expl ic i t ly  that  "everyone has  the  r ight  
to  the  protect ion of  the  moral  and 
mater ia l  in teres ts  resul t ing  f rom any 
sc ient i f ic ,  l i terary  or  ar t i s t ic  
product ion of  which he  [or  she]  i s  the  
author ."  Close ly  t racking  the  
Declarat ion 's  language,  ar t ic le  15(1) (c )  
o f  the  Internat ional  Covenant  on 
Economic,  Socia l  and Cultura l  Rights  
("ICESCR" or  "Covenant")  requires  
each s ta te  par ty  to  the  Covenant  to  
"recognize  the  r ight  of  everyone . . .  to  
benef i t  f rom the  protect ion of  the  
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moral  and mater ia l  in teres ts  resul t ing  
f rom any sc ient i f ic ,  l i terary  or  ar t i s t ic  
product ion of  which he  [or  she]  i s  the  
author ."  

 
49 Ib id .  
 
50 Human Rights  Counci l ,  Ins t i tu t ion -bu i ld ing  o f  the  

Uni t ed  Nat ions  Human Right s  Counc i l ,  Res .  5/1 (18  
June 2007)  (adopted without  vote) ,  Annex 
(Agenda and Framework for  the  programme of  
work) .  

 
See  a lso  UNDRIP,  ar t ic le  1 :  " Indigenous  peoples  

have  the  r ight  to  the  fu l l  en joyment,  as  a  
col lec t ive  or  as  indiv iduals ,  o f  a l l  human r ights  
and fundamenta l  f reedoms as  recognized in  the  
Charter  o f  the  United  Nat ions,  the  Universa l  
Declarat ion of  Human Rights  and internat ional  
human r ights  law."  

 
51 This  inc ludes  the  Afr ican Commiss ion on Human 

and Peoples ’  Rights  and the  Inter -American Court  
o f  Human Rights  and the  Inter -American 
Commiss ion on Human Rights .  

 
52 For  a  s imi lar  conclus ion,  see  Peter  K.  Yu,  "Ten 

Common Quest ions  About  Inte l lec tual  Property  
and Human Rights" ,  supra  note  ,  a t  741-743.   See  
a lso  Lega l  Consequence s  f o r  S ta te s  o f  the  Cont inued  
Pre sence  o f  South  A f r i ca  in  Namib ia  (South  W es t  
A f r i ca ) ,  Advisory  Opinion,  [1971]  I .C.J .  Rep.  16  
a t  31,  para .  53:  " . . .  an  internat ional  ins trument  
has  to  be  interpreted  and appl ied  within  the  
f ramework of  the  ent i re  lega l  sys tem prevai l ing  a t  
the  t ime of  the  interpreta t ion."  

 
Vienna  Convent ion  on  the  Law o f  Trea t i e s ,  supra  note  
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39,  ar t ic le  31(3) : .  
 

There shall be taken into account, together with 
the context: 
... 
(b) any subsequent practice in the application of 
the treaty which establishes the agreement of 
the parties regarding its interpretation; 
(c) any relevant rules of international law 
applicable in the relations between the parties. 

 
53 S igrun I .  Skogly ,  “The Posi t ion of  the  World  Bank 

and the  Internat ional  Monetary  Fund in  the  
Human Rights  Fie ld”  in  Rai ja  Hanski  and Markku 
Suksi ,  eds . ,  An In t roduc t ion  to  the  In te rnat iona l  
Pro te c t ion  o f  Human Right s  (2004) .  

 
54 In ternat ional  Law Commiss ion,  Draf t  a r t i c l e s  on  the  

r e spons ib i l i ty  o f  in t e rnat iona l  o rganiza t ions ,  w i th  
commentar i e s ,  adopted a t  i t s  63rd  sess ion,  2011,  
ar t ic le  61.  [emphasis  added]  

 
55 Ian  Brownlie ,  Princ ip l e s  o f  Pub l i c  In te rnat iona l  Law ,  

5 t h  ed.  (Oxford:  Clarendon Press ,  1998)  a t  515:  
“ [Peremptory  norms or  ju s  cogens ]  are  ru les  of  
customary law which cannot  be  se t  as ide  by  t reaty  
or  acquiescence  but  only  by  the  formation of  a  
subsequent  customary ru le  of  contrary  e f fec t .  The 
leas t  controvers ia l  examples  of  [peremptory  
norms]  are  the  prohibi t ion of  the  use  of  force ,  the  
law of  genocide,  the  pr incip le  of  rac ia l  non-
discr iminat ion,  cr imes  against  humanity ,  and the  
ru les  prohibi t ing  t rade  in  s laves  and piracy.”  At  
515 and 517,  the  author  indicates  that  the  
pr incip le  of  se l f -determinat ion is  a lso  a  
peremptory  norm. 
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Case  Concern ing  Armed  Act iv i t i e s  on  the  Ter r i to ry  o f  the  
Congo  (New Appl i ca t ion :  2002)  (Democra t i c  Repub l i c  
o f  the  Congo  v .  Rwanda) ,  Jur isdic t ion of  the  Court  
and Admiss ib i l i ty  of  the  Appl icat ion,  3  February  
2006,  a t  89,  para .  10  (Separate  Opinion,  ad  hoc  
Judge John Dugard) :  

 
Norms of  ju s  cogens  are  a  b lend of  
pr incip le  and pol icy .  On the  one hand,  
they  a f f i rm the  high pr incip les  of  
in ternat ional  law,  which recognize  the  
most  important  r ights  of  the  
internat ional  order  — such as  the  r ight  
to  be  f ree  f rom aggress ion,  genocide,  
tor ture  and s lavery  and the  r ight  to  
se l f -determinat ion ;  whi le ,  on the  
other  hand,  they  g ive  legal  form to  the  
most  fundamenta l  pol ic ies  or  goals  o f  
the  internat ional  community  — the  
prohibi t ions  on aggress ion,  genocide,  
tor ture  and s lavery  and the  
advancement  of  se l f -determinat ion.  

 
Internat ional  Law Commiss ion,  Draf t  a r t i c l e s  on  the  

r e spons ib i l i ty  o f  in t e rnat iona l  o rganiza t ions ,  w i th  
commentar i e s ,  supra  note  54,  a t  53:  “peremptory  
norms that  are  c lear ly  accepted and recognized 
inc lude the  prohibi t ions  of  aggress ion,  genocide,  
s lavery,  rac ia l  d iscr iminat ion,  cr imes  against  
humanity  and tor ture ,  and the  r ight  to  se l f -
determinat ion”.  

 
56 Mauro Bare l l i ,  “The Role  of  Sof t  Law in  the  

Internat ional  Legal  System: The Case  of  the  
United  Nat ions  Declarat ion on the  Rights  of  
Indigenous  Peoples”,  (2009)  58  ICLQ 957,  a t  959:  
" . . .  the  Declarat ion is  expected to  f i l l  a  crucia l  
gap,  providing  universa l  and comprehensive  
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protect ion to  the  r ights  of  the  world ’s  indigenous  
peoples ."  

 
IFAD (Internat ional  Fund for  Agricul tura l  

Development) ,  Engagement  wi th  Ind igenous  Peop le s :  
Po l i cy  (Rome:  IFAD, November  2009) ,  a t  7 -8 :  

 
The Declarat ion es tabl ishes  a  universa l  
f ramework of  minimum standards  for  
the  surviva l ,  d igni ty ,  wel l -be ing  and 
r ights  of  the  world 's  indigenous  
peoples .  . . .  I t  out laws discr iminat ion 
against  indigenous  peoples  and 
promotes  their  fu l l  and e f fec t ive  
par t ic ipat ion in  a l l  matters  that  
concern them. [emphasis  added]  

 
57 Off ice  of  the  High Commiss ioner  for  Human 

Rights ,  “Indigenous  r ights  dec larat ion universa l ly  
endorsed”,  2010,  onl ine:  
h t tp ://www.ohchr.org/EN/NewsEvents/Pages/In
digenousr ightsdec larat ionendorsed.aspx.   

 
Permanent  Forum on Indigenous  Issues ,  In fo rmat ion  

on  r e cen t  ac t iv i t i e s  o f  the  O f f i c e  o f  the  High  
Commiss ioner  fo r  Human Right s  r e la t ed  to  the  r igh t s  
o f  ind igenous  peop le s :  Contr ibu t ion  to  the  t en th  s e s s ion  
o f  the  UN Permanent  Forum on  Ind igenous  I s sue s ,  8  
Apri l  2011,  a t  1 :  

 
The UN Declarat ion on the  Rights  of  
Indigenous  Peoples  serves  as  
OHCHR’s  f ramework for  act ion to  
fur ther  the  advancement  and 
protect ion of  indigenous  peoples ’  
r ights .  The main pr ior i ty  of  the  Off ice  
i s  to  contr ibute  to  the  promotion and 
implementat ion of  th is  key  ins trument,  
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a long with  re levant  recommendat ions,  
comments  and observat ions  of  UN 
human Rights  t reaty  bodies ,  and 
Specia l  Procedures .  

 
58 Afr ican Commiss ion on Human and Peoples ’  

Rights ,  "Resolut ion on the  protect ion of  
indigenous  peoples ’  r ights  in  the  context  of  the  
World  Heri tage  Convent ion and the  des ignat ion 
of  Lake Bogoria  as  a  World  Heri tage  s i te" ,  done 
in  Banjul ,  The Gambia,  5  November  2011,  
preamble .  

 
59 Ib id . ,  para .  2 .  
 
60 Centre  fo r  Minor i ty  Righ t s  Deve lopment  (Kenya)  and  

Minor i ty  Righ t s  Group  In te rnat iona l  on  beha l f  o f  
Endoro i s  W el fa re  Counc i l  v  Kenya ,  Afr ican 
Commiss ion on Human and Peoples '  Rights ,  
Communicat ion No.  276/2003,  Twenty-Seventh 
Act iv i ty  Report ,  2009,  Annex 5 ,  para .  204:  “The 
Afr ican Commiss ion notes  that  the  UN 
Declarat ion on the  Rights  of  Indigenous  Peoples ,  
o f f ic ia l ly  sanct ioned by  the  Afr ican Commiss ion 
through i t s  2007 Advisory  Opinion,  deals  
extens ive ly  with  land r ights .”  

 
61 See ,  e .g . ,  Committee  on the  Rights  of  the  Chi ld ,  

Conc lud ing  obse rva t ions :  Cameroon ,  UN Doc.  
CRC/C/CMR/CO/2 (29  January  2010) ,  para .83;  
Committee  on the  Rights  of  the  Chi ld ,  Ind igenous  
ch i ld ren  and  the i r  r igh t s  under  the  Convent ion ,  
Genera l  Comment  No.  11,  UN Doc.  
CRC/C/GC/11 (30  January  2009) ,  para .  82;  
Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Guatemala ,  UN Doc.  
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CERD/C/GTM/CO/12-13 (19  May 2010) ,  para .  
11;  Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Japan ,  UN Doc.  
CERD/C/JPN/CO/3-6  (6  Apri l  2010) ,  para .  20;  
Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Cameroon ,  UN Doc.  
CERD/C/CMR/CO/15-18 (30  March 2010) ,  para .  
15;  Committee  on the  El iminat ion of  Racia l  
Discr iminat ion (Chairperson) ,  Let ter  to  Lao 
People ’s  Democrat ic  Republ ic ,  12  March 2010 
(Ear ly  warning and urgent  act ion procedure)  a t  1 ;  
Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Peru ,  UN Doc.  
CERD/C/PER/CO/14-17 (3  September  2009) ,  
para .  11;  Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Sur iname ,  UN Doc.  
CERD/C/SUR/CO/12 (13  March 2009) ,  para .  17;  
Committee  on Economic,  Socia l  and Cultura l  
Rights ,  Conc lud ing  obse rva t ions  o f  the  Commit t e e  on  
Economic ,  Soc ia l  and  Cul tura l  Righ t s :  Braz i l ,  UN 
Doc.  E/C.12/BRA/CO/2 (12  June 2009) ,  para .  9 ;  
Committee  on Economic,  Socia l  and Cultura l  
Rights ,  Conc lud ing  obse rva t ions  o f  the  Commit t e e  on  
Economic ,  Soc ia l  and  Cul tura l  Righ t s :  Nicaragua ,  UN 
Doc.  E/C.12/NIC/CO/4 (28  November  2008) ,  
para .  35;  and Committee  on the  El iminat ion of  
Al l  Forms of  Discr iminat ion against  Women,  
Conc lud ing  obse rva t ions  o f  the  Commit t e e  on  the  
E l iminat ion  o f  Dis c r iminat ion  aga ins t  W omen:  
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Aust ra l ia ,  UN Doc.  CEDAW/C/AUS/CO/7 (30  
July  2010)  (advance  unedi ted  edi t ion) ,  para .  12.  

 
62 Paul  Jof fe ,  “Canada’s  Opposi t ion to  the  UN 

Dec lara t ion :  Legi t imate  Concerns  or  Ideologica l  
Bias?”  in  Jackie  Hart ley ,  Paul  Jof fe  & Jenni fer  
Pres ton (eds . ) ,  Real i z ing  the  UN Dec lara t ion  on  the  
Righ t s  o f  Ind igenous  Peop le s :  Tr iumph,  Hope ,  and  
Ac t ion  (Saskatoon:  Purich  Publ ishing,  2010)  70  a t  
87-89.  

 
63 Genera l  Assembly,  Si tuat ion  o f  human r igh t s  and  

fundamenta l  f r e edoms  o f  ind igenous  peop le :  Note  by  
the  Sec re tary -Genera l ,  Inter im report  o f  the  Specia l  
Rapporteur  on the  s i tuat ion of  human r ights  and 
fundamenta l  f reedoms of  indigenous  people ,  UN 
Doc.  A/65/264 (9  August  2010) ,  para .  85  
(Conclus ions) .  In  the  same paragraph,  Anaya 
concludes :  “The s igni f icance  of  the  Declarat ion is  
not  to  be  d iminished by  asser t ions  of  i t s  technica l  
s ta tus  as  a  resolut ion that  in  i t se l f  has  a  non-
legal ly  b inding character .”  

 
64 Ib id . ,  para .  87  (Conclus ions) .  [emphasis  added]  
 
65 See ,  e .g .  In te rnat iona l  Covenant  on  Civ i l  and  Po l i t i ca l  

Righ t s ,  a r t ic le  27:   
 

In  those  States  in  which e thnic ,  re l ig ious  
or  l inguis t ic  minori t ies  exis t ,  persons  
be longing to  such minori t ies  shal l  not  
be  denied the  r ight ,  in  community  with  
the  other  members  of  the ir  group,  to  
enjoy their  own cul ture  . . .  

 
Indigenous  peoples  may in  d iverse  s i tuat ions  be  

minori ty  in  number,  as  compared to  non-
Indigenous  populat ions  in  the  par t icular  Sta tes  in  
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which they l ive .   However ,  Indigenous  peoples  are  
not  s imply  minori t ies .   Indigenous  peoples  have  
the  legal  s ta tus  of  "peoples"  and have the  r ight  of  
se l f -determinat ion under  in ternat ional  law.  

 
See  a lso  Asbjørn Eide,  “Cultura l  Rights  and 

Minori t ies :  Essay in  Honour  of  Er ica -Irene  Daes”  
in  Gudmundur  Alfredsson & Maria  Stavropoulou,  
eds . ,  Jus t i c e  Pending :  Ind igenous  Peop le s  and  Other  
Good  Cause s ,  Essays  in  Honour  of  Er ica -Irene  A.  
Daes  (The Hague:  Kluwer  Law Internat ional ,  
2002)  83,  a t  87:  

 
As  so  of ten  is  the  case  within  the  
internat ional  normative  sys tem of  
human r ights ,  there  are  c lose  l inks  
between the  cul tura l  r ights  conta ined 
in  Art ic le  27  of  the  UDHR and the  
corresponding Art ic le  15  of  the  
CESCR with  other  r ights  conta ined in  
the  Internat ional  Bi l l  o f  Human 
Rights .  Most  obvious  are  the  l inks  to  
the  r ight  to  educat ion,  which can be  
seen as  a  cul tura l  r ight  in  i t se l f ;  the  
r ight  to  f reedom of  express ion and 
information,  which inc lude a  r ight  a lso  
to  cul tura l  express ion;  the  f reedom of  
re l ig ion,  s ince  re l ig ions  and cul tures  
are  c lose ly  interre la ted;  as  wel l  as  
f reedoms of  assembly  and of  
associa t ion with  others  or  depend for  
the ir  meaning on interact ion with  
others .  

 
One of  the  cul tura l  r ights  ment ioned,  
namely  the  r ight  to  benef i t  f rom the  
protect ion of  the  moral  and mater ia l  
in teres ts  resul t ing  f rom any sc ient i f ic ,  
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l i terary  or  ar t i s t ic  product ion of  which 
the  benef ic iary  i s  the  author ,  i s  c lose ly  
re la ted  to  the  r ight  of  property .  That  
r ight  … is  conta ined in  Art ic le  17  of  
the  UDHR. [emphasis  added]  

 
66 Human Rights  Counci l ,  Repor t  o f  the  independent  

exper t  in  the  f i e ld  o f  cu l tura l  r igh t s ,  Ms .  Far ida  
Shaheed ,  submit t ed  pursuant  to  r e so lu t ion  10/23  o f  
the  Human Right s  Counc i l ,  UN Doc.  A /HRC 
/14/36 (22  March 2010) ,  para .  10.  

 
67 Ib id . ,  para .  9 .  [emphasis  added]  As fur ther  

e laborated in  Human Rights  Counci l ,  Repor t  o f  the  
independent  exper t  in  the  f i e ld  o f  cu l tura l  r igh t s ,  
Far ida  Shaheed ,  UN Doc.  A/HRC/17/38 (21  
March 2011) ,  para .  78  (Conclus ions) :  

  
The r ight  of  access  to  and 
enjoyment  of  cul tura l  her i tage  
forms part  o f  in ternat ional  human 
r ights  law,  f inding i t s  lega l  bas is ,  in  
par t icular ,  in  the  r ight  to  take  par t  
in  cul tura l  l i fe  . . .  and the  r ight  of  
indigenous  peoples  to  se l f -
determinat ion and to  mainta in,  
contro l ,  protect  and develop 
cul tura l  her i tage.  

 
68 UNDRIP,  especia l ly  ar ts .  38  ( leg is la t ive  and other  

measures) ,  40  (e f fec t ive  remedies)  and 42  ( fu l l  
appl icat ion and fo l low-up) .   See  a lso  Committee  
on Economic,  Socia l  and Cultura l  Rights ,  Genera l  
Comment  No.  17,  The  r igh t  o f  eve ryone  to  bene f i t  
f rom the  p ro t e c t ion  o f  the  mora l  and  mate r ia l  in t e r e s t s  
r e su l t ing  f rom any  s c i en t i f i c ,  l i t e rary  o r  a r t i s t i c  
p roduc t ion  o f  which  he  i s  the  au thor  (a r t i c l e  15 ,  
paragraph  1  ( c ) ,  o f  the  Covenant ) ,  UN Doc.  
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E/C.12/GC/17 (12  January  2006) ,  para .  28:  “The 
r ight  of  everyone to  benef i t  f rom the  protect ion of  
the  moral  and mater ia l  benef i t s  resul t ing  f rom any 
sc ient i f ic ,  l i terary  or  ar t i s t ic  product ion of  which 
he  or  she  i s  the  author ,  l ike  a l l  human r ights ,  
imposes  three  types  or  leve ls  o f  obl igat ions  on 
States  par t ies :  the  obl igat ions  to  respect ,  protect  
and fu l f i l .”  

 
Soc ia l  and  Economic  Right s  Ac t ion  Centre  and  the  Cent re  

f o r  Economic  and  Soc ia l  Righ t s  v  Niger ia ,  Afr ican 
Commiss ion on Human and Peoples ’  Rights ,  
Comm. No.  155/96,  15 t h  Act iv i ty  Report  2001-02,  
31  a t  para .  44:  

 
Internat ional ly  accepted ideas  of  the  
var ious  obl igat ions  engendered by  
human r ights  indicate  that  a l l  r ights -
both  c iv i l  and pol i t ica l  r ights  and 
socia l  and economic-generate  a t  leas t  
four  leve ls  o f  dut ies  for  a  Sta te  that  
undertakes  to  adhere  to  a  r ights  
reg ime,  namely  the  duty  to  r e spec t ,  
p ro t e c t ,  p romote ,  and  fu l f i l  the se  r igh t s .  
These  obl igat ions  universa l ly  apply  to  
a l l  r ights  . . .  [emphasis  added]  

 
69 In  regard  to  Indigenous  cul tura l  r ights  and re la ted  

obl igat ions,  see  UNDRIP,  preambular  paras .  2 -4 ,  
7 ,  9 ,  11  and  ar ts .  3 ,  4 ,  8 ,  9 ,  11-16,  25,  31-34,  36,  
37,  38,  40  and 41.   See  a lso  Genera l  Assembly,  
Second  In te rnat iona l  Decade  o f  the  W or ld ’ s  
Ind igenous  Peop le :  Note  by  the  Sec re tary -Genera l ,  
Report  o f  the  Specia l  Rapporteur  on the  s i tuat ion 
of  human r ights  and fundamenta l  f reedoms of  
indigenous  people ,  James Anaya,  in  accordance  
with  paragraph 1  of  Genera l  Assembly  resolut ion 
63/161,  UN Doc.  A/64/338 (4  September  2009) ,  
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para .  45:  “…the Declarat ion af f i rms r ights  of  a  
col lec t ive  character  in  re la t ion to  . . .  cu l tura l  
in tegr i ty”.   

 
Human Rights  Counci l ,  Repor t  o f  the  Spec ia l  

Rappor t eur  on  the  s i tua t ion  o f  human r igh t s  and  
fundamenta l  f r e edoms  o f  ind igenous  peop le ,  S .  James  
Anaya,  UN Doc.  A/HRC/9/9 (11  August  2008) ,  
para .  22:  “The [Human Rights ]  Committee ’s  
genera l  comment  No.  23  (1994)  on ar t ic le  27  of  
ICCPR advances  a  broad interpreta t ion of  the  
internat ional  norm of  cul tura l  in tegr i ty  in  the  
context  of  indigenous  peoples ,  unders tanding that  
norm to  encompass  a l l  aspects  o f  indigenous  
cul ture  inc luding r ights  to  lands  and resources .”  

 
70 Permanent  Forum on Indigenous  Issues ,  

In fo rmat ion  Note  by  the  W or ld  In te l l e c tua l  Proper ty  
Organiza t ion  (W IPO) ,  Ninth  Sess ion of  the  
Permanent  Forum on Indigenous  Issues  
(UNPFII) ,  New York,  Apri l  19  to  30,  2010,  para .  
2  (new negot ia t ing  mandate) .  [emphasis  added]  

 
71 Permanent  Forum on Indigenous  Issues ,  Repor t  on  

the  t en th  s e s s ion ,  (16  -  27  May 2011) ,  Economic  and 
Socia l  Counci l ,  Off ic ia l  Records ,  Supplement  No.  
23,  United  Nat ions,  New York,  E/2011/43,  
E/C.19/2011/14,  para .  39.  [emphasis  added]  

 
72 Off ice  of  the  High Commiss ioner  for  Human 

Rights ,  “Internat ional  Human Rights  Law”,  
avai lab le  a t :  
h t tp ://www.ohchr.org/EN/Profess ionalInteres t/
Pages/Internat ionalLaw.aspx:  

 
Internat ional  human r ights  law lays  
down obl igat ions  which States  are  
bound to  respect .  By becoming part ies  
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to  in ternat ional  t reat ies ,  S ta tes  assume 
obl igat ions  and dut ies  under  
in ternat ional  law to  respect ,  to  protect  
and to  fu l f i l  human r ights .  The 
obl igat ion to  respect  means  that  Sta tes  
must  re f ra in  f rom inter fer ing  with  or  
curta i l ing  the  enjoyment  of  human 
r ights .  The obl igat ion to  protect  
requires  Sta tes  to  protect  indiv iduals  
and groups  against  human r ights  
abuses .  The obl igat ion to  fu l f i l  means  
that  Sta tes  must  take  pos i t ive  act ion to  
fac i l i ta te  the  enjoyment  of  bas ic  
human r ights .  

 

Human Rights  Counci l ,  Repor t  o f  the  independent  
exper t  in  the  f i e ld  o f  cu l tura l  r igh t s ,  Ms .  Far ida  
Shaheed ,  submit t ed  pursuant  to  r e so lu t ion  10/23  o f  
the  Human Right s  Counc i l ,  UN Doc.   A 
/HRC/14/36 (22  March 2010),  para .  30:  

 
I t  i s  the  responsib i l i ty  of  Sta tes  . . .  to  
create  an environment  favourable  to  
cul tura l  d ivers i ty  and the  enjoyment  of  
cul tura l  r ights ,  by  meet ing  their  
obl igat ions  to  respect ,  protect  and 
fu l f i l  those  r ights .  This  enta i l s  taking  a  
wide  range of  pos i t ive  measures ,  
inc luding f inancia l  measures .  

 
Afr ican Commiss ion on Human and Peoples ’  Rights ,  

The  Soc ia l  and  Economic  Right s  Ac t ion  Centre  and  the  
Cent re  f o r  Economic  and  Soc ia l  Righ t s  v  Niger ia ,  
Comm. No.  155/96,  15 t h  Act iv i ty  Report  2001-02,  
31  [“Ogoni  Case”]  a t  para .  44:  

 
Internat ional ly  accepted ideas  of  the  
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var ious  obl igat ions  engendered by  
human r ights  indicate  that  a l l  r ights -
both  c iv i l  and pol i t ica l  r ights  and 
socia l  and economic-generate  a t  leas t  
four  leve ls  o f  dut ies  for  a  Sta te  that  
undertakes  to  adhere  to  a  r ights  
reg ime,  namely  the  duty  to  respect ,  
protect ,  promote,  and fu l f i l  these  
r ights .  These  obl igat ions  universa l ly  
apply  to  a l l  r ights  and enta i l  a  
combinat ion of  negat ive  and posi t ive  
dut ies .  [emphasis  added]  

 
73 Convent ion  on  Bio log i ca l  Dive r s i ty ,  concluded at  Rio  

de  Janeiro  5  June 1992,  entered into  force  29  
December  1993.  

 
74 Ib id . ,  a r t ic le  1 .  
 
75 Ib id . ,  a r t ic le  3 .  
 
76 In  regard  to  fa i r  and equi table  benef i t  shar ing  

ar is ing  f rom the  use  of  genet ic  resources ,  ar t ic le  
5(2)  o f  the  Protocol  only  provides  for  benef i t  
shar ing  in  regard  to  “es tabl ished” r ights  of  
Indigenous  and local  communit ies :  

 
Each Party  shal l  take  leg is la t ive ,  
adminis t ra t ive  or  pol icy  measures ,  as  
appropr ia te ,  with  the  a im of  ensur ing  
that  benef i t s  ar is ing  f rom the  
ut i l izat ion of  genet ic  resources  that  
are  he ld  by  indigenous  and local  
communit ies ,  in  accordance  with  
domest ic  leg is la t ion regarding  the  
es tabl ished r ights  of  these  indigenous  
and local  communit ies  over  these  
genet ic  resources ,  are  shared in  a  fa i r  



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   139  

                                                        

and equi table  way with  the  
communit ies  concerned,  based on 
mutual ly  agreed terms.  

 
S imilar ly ,  ar t ic le  6(2)  o f  the  Pro toco l  re fers  so le ly  to  

s i tuat ions  where  Indigenous  peoples  and local  
communit ies  have  the  “es tabl ished” r ight  to  grant  
acce s s  to  genet ic  resources :  

 
In  accordance  with  domest ic  law,  each 
Party  shal l  take  measures ,  as  
appropr ia te ,  with  the  a im of  ensur ing  
that  the  pr ior  in formed consent  or  
approval  and involvement  of  
indigenous  and local  communit ies  i s  
obta ined for  access  to  genet ic  
resources  where  they have the  
es tabl ished r ight  to  grant  access  to  
such resources .  

 
77 Ib id . ,  paras .  65-94.  See  a lso  World  Inte l lec tual  

Property  Organizat ion,  "Customary Law and 
Inte l lec tual  Property" ,  
h t tp ://www.wipo. int/tk/en/consul ta t ions/custo
mary_law/index.html:  

 
Customary laws are  centra l  to  the  very  
ident i ty  of  many indigenous,  loca l  and 
other  t radi t ional  communit ies .  . . .  
customary law can re la te  to  use  of  and 
access  to  natura l  resources ,  r ights  and 
obl igat ions  re la t ing  to  land,  
inher i tance  and property ,  conduct  of  
sp ir i tua l  l i fe ,  maintenance  of  cul tura l  
her i tage  and knowledge sys tems,  and 
many other  matters .  

 
Mainta ining  customary laws can be  
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c rucia l  for  the  cont inuing v i ta l i ty  of  
the  inte l lec tual ,  cu l tura l  and spir i tua l  
l i fe  and her i tage  of  many communit ies .  
For  ins tance,  customary laws can 
def ine  how tradi t ional  cul tura l  
her i tage  i s  shared and developed,  and 
how TK systems are  appropr ia te ly  
susta ined and managed within  a  
community .  

 
78 See  Committee  on the  El iminat ion of  Racia l  

Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Guyana ,  UN Doc.  
CERD/C/GUY/CO/14 (4  Apri l  2006) ,  para .  15,  
where  in  regard  to  Guyana’s  leg is la t ion 
dis t inguishing  “t i t led” and “unt i t led” lands,  the  
Committee  “urges  the  State  par ty  to  remove the  
d iscr iminatory  d is t inct ion between t i t led  and 
unt i t led  communit ies  f rom the  2006 Amerindian 
Act  and f rom any other  leg is la t ion.”  [emphasis  
added]  

 
79 Permanent  Forum on Indigenous  Issues ,  Repor t  on  

the  t en th  s e s s ion  (16  –  27  May 2011) ,  Economic  and 
Socia l  Counci l ,  Off ic ia l  Records ,  Supplement  No.  
23,  United  Nat ions,  New York,  E/2011/43-
E/C.19/2011/14,  para .  27:  

 
Consis tent  with  the  object ive  of  “ fa i r  
and equi table”  benef i t  shar ing  in  the  
Convent ion and Protocol ,  a l l  r ights  
based on customary use  must  be  
sa feguarded and not  only  “es tabl ished” 
r ights .  The Committee  on the  
El iminat ion of  Racia l  Discr iminat ion 
has  concluded that  such k inds  of  
d is t inct ions  would  be  d iscr iminatory .  
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80 In  Canada,  see  for  example  Rio  Tin to  A lcan  Inc .  v .  

Carr i e r  Sekani  Tr iba l  Counc i l ,  2010 SCC 43,  where  
the  Supreme Court  o f  Canada made the  
d is t inct ion between “es tabl ished” r ights  and 
“unproven” r ights .  The Court  indicated a t  para .  
41that ,  in  the  face  of  proposed government  act ion,  
both  types  of  “exis t ing” r ights  require  pr ior  
consul ta t ion to  protect  such r ights  f rom harm:  

 
The c la im or  r ight  must  be  one 
which actual ly  exis ts  and s tands  to  
be  a f fec ted  by  the  proposed 
government  act ion.  This  f lows f rom 
the  fact  that  the  purpose  of  
consul ta t ion is  to  pro te c t  unproven  o r  
e s tab l i shed  r igh t s  f rom i r r eve r s ib l e  
harm  as  the  se t t lement  negot ia t ions  
proceed . . .  [emphasis  added]  

 
81 Art ic les  5(2)  and 6(2)  o f  the  Pro toco l  run counter  

to  ar t ic le  10(c)  o f  the  Convent ion  on  Bio log i ca l  
Dive r s i ty  that  requires  Sta tes ,  as  far  as  poss ib le ,  to  
protect  and encourage  customary use  of  genet ic  
resources  “ in  accordance  with  t radi t ional  cul tura l  
pract ices” .   Art ic le  10(c)  does  not  inc lude any 
re ference  to  nat ional  leg is la t ion or  domest ic  law.  
Nor  i s  there  any re ference  to  “es tabl ished” r ights  
in  the  Convent ion .  

 
82 Grand Counci l  o f  the  Crees  (Eeyou Is tchee)  e t  a l . ,  

“Nagoya Protocol  on Access  and Benef i t  Shar ing:  
Substant ive  and Procedural  In just ices  re la t ing  to  
Indigenous  Peoples ’  Human Rights" ,  supra  note  
12,  paras .  68-75.  

 
Canada knew from i ts  h ighest  court  that  an  

"es tabl ished"  r ights  approach was  "not  honourable" ,  
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but  ins is ted  on such an approach in  the  Pro toco l .   See  
Haida  Nat ion  v .  Bri t i sh  Co lumbia  (Mini s t e r  o f  Fore s t s ) ,  
[2004]  3  S .C.R.  511,  para .  27:  

 

The Crown,  act ing  honourably ,  cannot  
caval ier ly  run roughshod over  
Aborig inal  in teres ts  . . .  I t  must  r e spec t  
the se  po ten t ia l ,  bu t  ye t  unproven ,  
in t e r e s t s .  . . .  To uni la tera l ly  exploi t  a  
c la imed resource  dur ing  the  process  of  
proving and resolv ing  the  Aborig inal  
c la im to  that  resource,  may be  to  
depr ive  the  Aborig inal  c la imants  of  
some or  a l l  o f  the  benef i t  o f  the  
resource.  That  i s  not  honourable .  
[emphasis  added]  

 
83 Most  Firs t  Nat ions  in  Canada do not  have  such 

"completed"  agreements .   For  an analys is  o f  
Canada 's  draf t  pos i t ion,  see  Grand Counci l  o f  the  
Crees  (Eeyou Is tchee)  e t  a l . ,  "Nagoya  Pro toco l :  
Comments  on Canada 's  Poss ib le  S ignature  and 
Draf t  Domest ic  Pol icy" ,  Joint  Submiss ion to  the  
government  of  Canada (October  2011) ,  paras .  50-
68.  

 
84 Ib id . ,  para .  15.  
 
85 Ib id . ,  para .  154.  
 
86 Grand Counci l  o f  the  Crees  (Eeyou Is tchee)  e t  a l . ,  

“Nagoya Protocol  on Access  and Benef i t  Shar ing:  
Substant ive  and Procedural  In just ices  re la t ing  to  
Indigenous  Peoples ’  Human Rights" ,  supra  note  
12,  paras .  22-26,  108,  172-173,  189(b) ,  202-203 
and 213.  
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87 Ib id . ,  paras .  26-31.  
 
88 Ib id .  paras .  37-56.  
 
89 Ib id . ,  paras .  112-120.  
 
90 Ib id . ,  paras .  126-136.  
 
91 Ib id . ,  paras .  149-153 and 155-171.  
 
92 Ib id . ,  paras .  5 ,  39,  166,  186,  199,  205-206,  210 and 

228(x) .  
 
93 Ib id . ,  paras .  78-79  and 99.  
 
94 Ib id . ,  paras .  99-103,  174-183 and 208-210.  See  a lso  

Joseph Henry  Vogel ,  "Epi logue:  Archi tecture  by  
committee  and the  conceptual  in tegr i ty  of  the  
Nagoya Protocol"  in  Manuel  Ruiz  and Ronnie  
Vernooy,  eds . ,  The  Cus tod ians  o f  B iod ive r s i ty :  
Shar ing  Acce s s  and  Bene f i t s  to  Gene t i c  Resource s  
(New York:  Earthscan,  2012)  181 a t  181,  
ht tp ://idl -bnc. idrc .ca/ dspace/ 
b i ts t ream/10625/47481/1/IDL-47481.pdf :  

 
Delegat ions  in  n ine  working  groups  
labored for  years  to  draf t  a  protocol  
for  the  Tenth Conference  of  the  Part ies  
(COP 10)  which was  held  in  Nagoya,  
Japan,  18–29 October  2010.  
Unfortunate ly ,  the  experts  in  the  
de legat ions  d id  not  const i tute  an 
independent  author i ty  immune to  
pol i t ica l  pressure  . . .  Whatever  
conceptual  in tegr i ty  may have exis ted  
was  expunged as  the  bracketed text  
began to  lose  the  brackets .  Al though 
pol icymaking by  consensus  seems 
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democrat ic ,  i t  i s  anything  but .  
Coherence  i s  e f fec t ive ly  denied 
everyone .  [emphasis  added]  

 
95 The internat ional  norm of  " fu l l  and e f fec t ive  

par t ic ipat ion"  i s  increas ingly  used in  internat ional  
processes  and forums.   However ,  in  most  
ins tances ,  greater  e f for ts  are  required to  achieve  
th is  s tandard in  pract ice .  The specia l  

Rules  of  Procedure  adopted by  the  IGC at  i t s  f i r s t  
sess ion in  Apri l  2001 are  not  suf f ic ient  to  a t ta in  
th is  s tandard.  

 
96 Genera l  Assembly,  UN GAOR, 61st  Sess ,  107th  

p len.  mtg. ,  UN Doc.  A/61/PV.107 (2007)  a t  10  
(Mr.  Chávez (Peru) ,  or ig inal  in  Spanish) :  “ . . .  in  
1995,  the  draf t  was  submit ted  for  considerat ion to  
a  working  group of  the  Commiss ion . . . .  [F]or  the  
f i rs t  t ime in  the  h is tory  of  the  United  Nat ions,  
representat ives  of  indigenous  peoples ,  who would  
enjoy the  r ights  c i ted  in  the  Declarat ion,  act ive ly  
par t ic ipated in  such a  working  group,  lending 
unquest ionable  leg i t imacy to  the  document.”  

 
97 According to  the  UN Genera l  Assembly,  terms 

such as  “not ing” are  per  s e  “neutra l  terms that  
const i tute  nei ther  approval  nor  d isapproval :  see  
Annex to  Genera l  Assembly  Decis ion 55/488 of  7  
September  2001.   S imply  “not ing” UNDRIP fa l l s  
far  short  o f  the  pos i t ive  obl igat ions  of  Sta tes  in  
ar t ic le  38  and 42 of  the  UN Dec lara t ion :  

 
S ta tes  in  consul ta t ion and cooperat ion 
with  indigenous  peoples ,  shal l  take  the  
appropr ia te  measures ,  inc luding 
leg is la t ive  measures ,  to  achieve  the  
ends  of  th is  Declarat ion.  (ar t .  38)  
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. . .  S ta tes  shal l  promote  respect  for  and 
fu l l  appl icat ion of  the  provis ions  of  
th is  Declarat ion and fo l low up the  
e f fec t iveness  of  th is  Declarat ion.  (ar t .  
42)  

  
98 In  internat ional  law and pract ice ,  the  term most  

widely  used is  "Indigenous  peoples" .   The 
progress ive  development  of  in ternat ional  law is  an  
accepted internat ional  pr incip le .   To deny i t  when 
i t  re la tes  to  Indigenous  peoples  would  be  
d iscr iminatory.   No State  mainta ined object ion to  
use  of  th is  term in  UNDRIP,  which is  now a  
consensus  internat ional  human r ights  ins trument.   

 
99 See ,  e .g . ,  Chidi  Oguamanam, In te l l e c tua l  Proper ty  in  

Globa l  Governance :  A  Deve lopment  Ques t ion ,  supra  
note  45  a t  212:  "In  . . .  [ the  Convent ion on 
Biologica l  Divers i ty] ,  the  loose  language of  i t s  
text ,  and that  o f  the  recent  Nagoya Protocol  on 
ABS,  cas t  ser ious  doubts  on how ser ious ly  s ta tes  
may take  their  obl igat ions  under  them."  

 
100 The genera l  ru les  of  procedure  adopted for  WIPO 

bodies ,  namely  the  WIPO Genera l  Rules  of  
Procedure  (publ icat ion No.  399 Rev.3) ,  apply  to  
the  IGC, subject  to  any specia l  ru les  of  procedure  
that  the  Intergovernmenta l  Committee  may wish 
to  adopt .   See  WIPO Genera l  Assembly,  Matters  
Concerning In te l l e c tua l  Proper ty  and  Gene t i c  
Resource s ,  Tradi t iona l  Knowledge  and  Fo lk lo re ,  
Document  prepared by  the  Secretar ia t ,  Geneva,  
Doc.  WO/GA/26/6 (25  August  2000) ,  para .  18.  

 
101 Assembl ies  of  Member  States  of  WIPO, "Matters  

Concerning the  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  Resources ,  
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Tradi t ional  Knowledge and Folk lore ,  Agenda 
I tem 31,  DECISION",  supra  note  1 .  
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